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Introduction

A global innovation and design consultancy firm based in Palo Alto, IDEO,
has been ranked in the top twenty-five most innovative companies by Busi-
ness Week; most impressive, it does consulting work for all the other twenty-
four companies on the list.' The company designed Apple’s first mouse and
the Palm v PDA, and it also engages in many nonprofit activities, such as de-
veloping a social marketing campaign for Acumen Fund to spread awareness
in India and Kenya about the importance of safe drinking water.” Like almost
all global firms, IDEO is also trying to expand its business in China, which,
however, is reportedly not faring well. As IDEO’s chairman David Kelley says,
“There will be one day when the China market becomes ready for us.”* Obvi-
ously there is something incongruent between the practices of this allegedly
“most innovative” global firm and China’s own situation.

A recent issue of IDEO’s online journal is devoted to China’s shanzhai cul-
ture, citing several examples of how creativity is practiced in China. “Shan-
zhai,” a concept I discuss in chapter 9, is a popular Chinese term referring to
copycat designs of brand-name products, which often introduce something
new to cater to the specific needs of potential niche clients. For example, one
man customized his new QQ, the cheap Chinese version of the economical M
Sparkle, with a Mercedes emblem, so that he can brag to his fellow villagers
that he is a successful businessman. Another delivered his history lectures on
the Internet, where they have been watched more than half a million times,
after the national television station ccTv declined his proposal for a series
because he is not a professor. The authors of the article that offers these ex-
amples comment that it is such shanzhai grassroots humor that will attract
many Chinese consumers, “people who work hard, whose lives are improv-
ing, and who are optimistic about the future.”* Though admiring the grass-
roots creativity found in China, IDEO has not been able to enter that mar-
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ket. Asked to comment on the new China market, IDEO’s Asia Pacific CEO
Li Ruizhe states, “There are 1.3 billion people in China. We don’t see them as
ordinary masses, but each one of them is an entrepreneur, 1.3 billion entre-
preneurs. We are seeing consumers modifying their newly acquired items to
make them fit one’s need. I am really happy to see a new open design culture
developing in China, and everyone can design.”> The enigma is how this elite
global innovation firm can continue to charge an astronomical service fee if
everybody can innovate like them. Trying to understand the ways creativity is
conceptualized and practiced in contemporary China within a global context
is a main goal of this book.

As IDEO continues to expand across nations, across sectors, and across
classes, it is clear that innovation has become the ubiquitous object of desire
globally. But IDEO’s sincere attempt, though in vain, to come to terms with
China’s shanzhai culture, which made the country “unready” for IDEO, dem-
onstrates the company’s understanding of creativity: everyone can create, yet
only a very small group of global elites, with expensive research, can do it well.
Our economic globalization is composed not only of the legacies of Microsoft
and the iPhone, but also an increasing demand for creativity that can attract
attention to ever new services and commodities, be they profit-making or
charity. But how to understand and “own” creativity continues to be a mys-
tery. Creativity and economy are now so intertwined that no social sector or
operation can survive without absorbing both organically into their overall
profile and undertaking. Worse, this rhetoric of creativity has infiltrated not
only the public sector and the commercial world, but it has impacted people’s
self-management and identity. The more powerful creativity has become, the
more it escapes definition.

This fetishization of creativity is not a new phenomenon, but its intensi-
fication is particularly observable in the past ten or twenty years, not only in
the design and advertising industries but also in production and management
of all sorts. Accordingly a wide range of related business phenomena have
appeared, and they aim to provide new workplace environments emphasiz-
ing the cultivation of creativity and to teach individuals how to be creative.®
Nowadays even the service industry is characterized by constant innovation;
new ideas and methods are demanded not only to cater to the ever evolving
market environment but also to counteract copying by competitors.” Cre-
ativity is now required from educators, performers, managers, engineers, and
service providers of all kinds. This invasive spread of desire for creativity is
generally understood as a result of the rise of the creative economy.

Like many scholars of creative industries, John Howkins defines the cre-
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ative economy as constituted by various industries that produce intellec-
tual property rights (IPR) products.® The creative economy and IPR are in
fact twin concepts, in the sense that the creative economy is made up of the
transactions of products that qualify for 1PR protections,” and the notion of
“creativity” in this economy is embodied in some kind of exchangeable 1PR
goods or services. In the logic of the creative economy, creativity is not con-
ceptualized as the generation and communication of symbolic meanings, be-
cause meanings cannot be easily quantified and exchanged; instead creativity
is reified as intellectual property which the rights holders own and can benefit
from. The term “creative economy” is sometimes used interchangeably with
other, related terms, such as new economy, digital economy, experience econ-
omy, knowledge economy, and information economy, which I will not differ-
entiate here."” But it is worth pointing out that the developed world is said to
be evolving from a knowledge economy to a creative economy, suggesting the
superiority of the latter to the former."" However, in spite of the increasingly
wide circulation of the concept, other than the actual effects of 1PR, the defi-
nition of the creative economy and creativity remains obscure.

Howkins suggests Bob Geldof, the famous Irish singer and songwriter, as
a representative figure of this new culture. Howkins describes how Geldof is
most creative when he is most depressed, and he quotes Geldof’s hazy lan-
guage to define creativity: “Depression is a state of tiredness where the fore-
conscious clashes constantly with the subconscious. It is at this woozy mo-
ment, that unconnected or seemingly unconnected moment, when you leap
across the synapses.”'> Fetishizing and mystifying such moments of trance
and abstraction, Howkins concludes his study of Geldof, not surprisingly,
with a discussion of how much money Geldof has made, although Howkins
points only to the returns from the Live Aid concerts instead of profits made
directly from his albums, most likely to maintain the overall humanistic aura
of the creative economy discourse in his book. In the business of popular
music, what matters is as much inspiration as the selling of the output of
such magical and fetishized moments; while profit is the ultimate goal, this
goal can be realized only by the mystification of creativity. More precisely,
the creative economy operates under the dual mechanisms of managing and
confusing creativity, a concept which must remain unclear to facilitate its val-
orization.

Generally speaking, the term “creative economy” appears in two different
domains. In policy discourse creative economy is almost entirely defined by
the support of creative industries, whereas in the business world creativity
is understood and rendered not only as products but more pluralistically as
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management skills, marketing strategies, and company image. Academically,
different disciplines chart and reflect on these developments in the policy and
the business domains, and a unique strain of creative industries scholarship
has been developing vigorously in the past few years. Two main approaches
have been developed in this scholarship. The first approach embraces the
creative economy as an advanced socioeconomic development that should
be supported or guided by proper policy; the creative economy discussed in
these studies is often based on products produced by creative industries. This
strain of scholarship, in other words, is closely related to policy studies and is
intended to criticize and supplement existing policy or to drive new policy-
making.” While the previous cultural industries approach focused more on
the industries’ ideologically autonomous status rather than their economic
values," the creative industries scholarship tends to emphasize the fortifica-
tion of industrial structure, product diversity, and reception democracy. The
creative economy itself is often understood as a natural stage of economic
development, one which countries and people should strive to attain.” It is
the work not of a single genius but of a network of people with related skills;
it requires new skills and rhetoric and it is transnational.'® Scholars in this
strain tend to celebrate risk taking, start-up entrepreneurialism, increasingly
diversified niche marketing, and the pluralization of styles, whose unstable
nature feeds precisely on the fussy concepts of creativity.

The second main approach to the creative economy takes a more critical
stance, focusing specifically on the workers involved. Some critics argue that
the creative economy provides a new, congenial environment for workers
who are motivated not only by salary but also by passion;"” however, others
are increasingly wary of the exploitation involved. There are new employ-
ment patterns in the new creative economy that allow management to ob-
scure labor exploitation under the guise of flexible work hours and freelance
employment and that put workers’ career stability, job prospects, and fringe
benefits in jeopardy.”® While many in the new generation of workers iden-
tify with this new workplace freedom, workers are also responsible for their
own career development and security; during layofs, therefore, people are
quickly disillusioned with workplace democracy.” It is also argued that in the
creative economy production and consumption merge, and those participat-
ing increasingly organize and understand their lives according to late capital-
ist logic. There is a particular “club culture” lifestyle associated with this new
class of creative workers, which is at heart extremely discriminatory and alien-
ating.”® Many scholars remind us of the enduring value of Marxist analysis in
understanding this current stage of economic development.* Other critical
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scholars take non-Marxist positions: some focus on exploring how govern-
ment initiatives can provide a better working environment for these new cul-
tural workers; others promote the democratization of creativity to discourage
the monopolization of creative discourse.” In general, this strain of scholar-
ship is motivated not so much by the desire to advance the new economy but
by the economy’s effects of hegemony and exploitation; these scholars believe
there is a need to articulate a new counter-rhetoric to expose and fight against
this new social structure, whose neoliberal outlook hides new, more severe
forms of exploitation.

These approaches articulate opposite appraisals of the new structure: the
creative economy provides a bright future toward which people should strive,
or the creative economy promotes new class conflicts and abuses that make
the world even more unfair. I identify more closely with the second approach
and share much of the critical wariness of the propensity for class exploitation
in the creative economy. But I find scholars’ emphasis on society and the re-
sultant avoidance of the exploration of creativity as a concept and a practice
running the risk of complicity with the logic of the creative economy, which
depends heavily on the abstract quality of creativity. It is my aim in this book
to demystify and deconstruct such fetishization of creativity. I argue that cre-
ativity features two mutually conditioning dimensions: it is a result of social
praxis that demands labor, and it is also a form of textuality that prolifer-
ates on its own. As a form of social praxis, creativity needs people, but not in
the sense of lone individuals; rather, creative acts involve a community, with
people influencing, observing, and copying each other (discussed in chap-
ter 2). As a form of textuality, creativity should be understood as both con-
struction and destruction; it operates on its own and resembles how cultures
and history evolve (discussed in chapters 1 and 3). The two seemingly con-
flicting understandings of creativity in fact mutually legitimate and confine
each other. I believe that a careful analysis of the dynamics between these
two forces not only helps us understand the operation of the current creative
economy, but also offers us a critical position to envision an alternative read-
ing of creativity beyond the creative economy model.

On the one hand, creativity is democratized and instrumentalized, as when
people believe that problem solving requires creative input, and such kinds of
creativity can be cultivated in specific ways.*® Human beings’ creative faculty
is now understood as universal: everyone can be an artist, and everything can
be a product of art, although what makes an art or a design “cool” is mostly
arbitrary. This understanding has conjured a new type of quasi-democracy,
which is based not on political participation but on free access to creativity;



6 Introduction

although everybody can be creative and everybody can consume creative
products according to their individual tastes, such abilities must be culti-
vated. In the past decade, there has been an unprecedented urge for education
reform all over the world, shifting pedagogical emphases from the transmis-
sion of collective knowledge to the cultivation of individual creative abilities
in order to produce subjects who are competitive in the new creative econ-
omy.** There are many books, self-help kits, and educational programs that
claim to help cultivate the creative thinking skills of individuals. Creativity is
also pursued as a global means of persuasion and manipulation; those prod-
ucts that are most “creative” are also the ones most successful in persuading
the intended consumer, so creativity must be coupled with extensive market
research and product testing.

However, this type of new education and management—which aspires to
replace, if only partly, traditional disciplinary knowledge with the cultivation
of abstract transformative ability—is also highly volatile. We all know that
it is very difficult to teach creativity. The lessons of those who claim to teach
creativity in schools often only reflect their anger toward the existing frame-
work of compliance, as well as their own desire to escape from or to resist the
constraints and frustrations of daily academic life.”> Creativity continues to
be unreachable. The unpredictable and uncontrollable dimension of artistic
creativity is held dear by the current post-Fordist consumerism. Although
consumers are increasingly seen as discretely informed subjects, their taste
is conditioned by the creativity embodied in the commodities they buy. Cre-
ativity is often understood as freedom; its emancipation is associated with the
rules it breaks, the boundaries it crosses, and the new terrain it opens up. The
abstract empowerment brought with the new products that claim to contain
such creativity lures people into incessant consumption. Creativity is a highly
kinetic concept, implying unlimited potentiality and unknown prospects, and
therefore perfect for propelling the continual development of capitalism.

I do not disagree with either of the two common understandings of indus-
trial creativity and artistic creativity, but I urge readers to confront the two
contradictory definitions, which both construct and deconstruct the creative
economy, at the same time. To launch a productive critique against the cre-
ative economy, we need to oppose its instrumentalist tendency, and it is im-
portant to emphasize the textual dimension of creativity, in the sense that
creativity, like writing, is an open structure based on differences. Emphasiz-
ing the essential linkage between creativity and textuality, we can counter the
desire for control of the capitalist machine, which closes off the meaning of
creativity in order to objectify, manage, engineer, and circulate discrete cre-
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ative products. At the same time, we should still hold on to creativity’s public
and social dimension in order to keep it from being mystified by some kind
of naturalism, and to rediscover the labor dimension of the creative econ-
omy. We tend to understand artistic creativity as a form of radical subjectiv-
ism, therefore neglecting other modes of creativity, “such as the creativity
sparked by dialogue and collaboration, or the creativity inherent in popular
traditions.”?® Rearticulating the communal dimension of creativity, we can
avoid fetishizing its subjective and private dimension. In general, it is impor-
tant to come to terms with both the active and the passive status of creativity
(creativity as a subject that runs and as an object being run). Precisely due to
its Janus-faced nature, creativity can fuel or topple the creative economy. The
creative economy has no teleological direction, and it favors the development
of infinite niche markets, reinforcing the myth of ultra-individualism. But the
creative economy also demands an industrial structure to organize, incorpo-
rate, and produce creativity. In this new set of social conditions, we find the
seemingly easy but indeed contested coexistence between the postmodern
proliferation of styles and the instrumental exercise of discipline. Precisely
because of such internal contradictions, the creative economy also has a pro-
pensity to resist itself. The first part of the book (chapters 1 to 3) is dedicated
to exploring these dynamics.

The Case of China

Parallel to the dual —spontaneous and industrial —dimensions of creativity,
I would argue that there is a natural affinity between creating and copying,
in spite of our privileging of the former over the latter. The second part of
the book (chapters 4 through 9) examines actual situations of creating and
copying in China, in terms of both the burgeoning development of the cre-
ative industries and its discontents, specifically 1PR offenses. These piracy and
counterfeiting activities, I believe, most pertinently reveal the artistic and col-
lective dynamic of creativity that is beyond 1PR’s logic. China provides many
interesting case studies that allow an intimate exploration of the prevalence
and the demise of the creative economy,”” but my focus on China does not
amount to an assumption of unity in contemporary Chinese culture—quite
the contrary. The country’s chaotic capitalization experiences are germane to
the development of the creative economy and also render its problems visible.

As Michael Keane aptly explains, there is nationwide enthusiasm about the
transition from “Made in China” to “Created in China.”?® The People’s Re-
public of China central and provincial governments at all levels have shown
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keen interest in the notion of creativity, from supporting creative industries
in order to “upgrade” the economy, to pursuing regional or city branding to
provide positive images and cultural capital.*® Up until now the country’s eco-
nomic miracle has been based largely on its cheap labor, and a vast majority of
its people will continue to stay poor in this “world factory” economy. Sweat-
shops can drive the development of the national economy only to a degree,
and there is always competition from other developing countries, which may
have even lower labor costs. In fact there is already a decline in foreign invest-
ments in the Chinese manufacturing sector, and transnational manufacturers
are quick to move their factories at any sign of business risk.** Between 2007
and 2008, although the utilized foreign direct investment (FDI) in China in
actual money terms continued to rise, the number of projects dropped sub-
stantially, by 27.3 percent.”® The government must find ways to lessen the
national economy’s heavy reliance on labor-intensive manufacturing based
on FDI; the development of local creative industries is an extremely attractive
alternative. Creative industries involve lower investment costs, high profit
yields, and few environmental problems. An economy based on innovation
is also seen as an effective means to escape the global dominance of the de-
veloped world. If gaige kaifang U 5Bt (reform and open) was the dominant
policy principle of the PRC government in the 1980s and 1990s, the recent Hu
Jintao government has shifted its attention to gaige chuangxin BCEAIH (re-
form and innovation), emphasizing the importance of innovation and the
production of the new.*

In the West the discourse of creative industry began with policymakers
trying to pool resources for two major cultural sectors, each with specific
industrial demands. The established media conglomerates, which already en-
joy their market share and privileges, press for the protection of their existing
interests, while the smaller enterprises and individual artists and designers,
who are generally considered the more vigorous components of the creative
economy, actively demand government’s special cultivation, often in hope
of offsetting the existing monopoly enjoyed by established media and cul-
tural industries. In the case of China, because the government is still the key
rule setter, its creative economy arises from the intense overlap of interests
between the private sectors and the state. While many creative practition-
ers sincerely believe in the cultural value of their work, there are also many
opportunistic investors and officials who simply want to hop on the fast train
for a quick profit. The liberal and fleeting nature of the creative economy has
a special affinity with present-day China, where we are seeing the pursuit of
the creative economy not only in rich urban areas but all over the country.
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The development of proper policy protections is a legitimate demand for
many creative workers who simply try to make a living from their work, but
the field of culture has also become a happy hunting ground for officials and
businessmen alike, who take advantage of unstable policy and resultant gray
areas. In today’s China we have seen the odd but happy marriage between
real estate and the fine arts, the complete dematerialization of architecture
and even road systems that are conceptualized entirely as images, and the
simultaneous salutation and trivialization of IPR concepts. Politicians and
capitalists find themselves working together intimately in the construction of
the creative economy, where both money and image can be produced by the
manipulation of culture.

In spite of this national privileging of innovation, many critics still char-
acterize the development of China’s creative economy and creative industries
as slow. It is widely argued that the level of China’s state control over cultural
industries is still too high—and its marketization level is still too low—for
the current creative industries model to succeed there.*® The development of
creative industries is considered dependent upon a socioeconomic environ-
ment allowing small enterprises and freelance producers to work indepen-
dently and creatively. This is certainly true, but creative industries developing
from the bottom up and demanding a liberal cultural environment to survive
might be only one aspect of the whole picture. The more dispersed the modes
of cultural production in creative industries are encouraged and fed upon,
the more they need new mechanisms to facilitate control.** As I mentioned,
the creative industries rely heavily on the 1PR regime and need committed
support from powerful global institutions, like the World Trade Organization
(WT0), in order to prevail. The PRC government might still fear liberaliza-
tion, but it also actively adapts to the global 1PR environment to realize the
infrastructure of the creative economy (see chapter 4). The number of 1PR
litigations has risen rapidly, for example, in Shanghai’s courts. In 2008 they
accepted 1,757 1PR-related cases and resolved 1,634; this was 43.1 and 33.2 per-
cent, respectively, higher than in the previous year. More than 15 percent of
cases involve overseas parties, mostly from the United States, Britain, Japan,
and Germany.>® The recent agreement between Disney and Shanghai to build
the world’s sixth Disney theme park in the city is also based partly on the city’s
determination to correct its lax IPR protections. All this reveals less about the
actual 1PR infringement situation in China than the country’s willingness to
embrace international rules.

Recently innovation has been hailed not only as the driver of the national
economy but as the source of cultural pride, conflating political, aesthetic,
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and economic values. Two mainland scholars claim, “The products produced
by industries associated with creativity are the highest civilization achieve-
ments of a nation or a region.”*¢ It is here we see the intersection of such
divergent discourses as soft power, nationalism, and neoliberal capitalism.
Simply, soft power and cultural nationalism exploit culture for political ends,
while the creative economy extracts economic values from culture. Although
they seem to operate in and for different arenas, the discourses heavily influ-
ence each other.

The notion of soft power was first introduced by Joseph Nye describing an
American power asset: the United States has the ability to get others to want
what it wants, and this soft power, he argues, arises from America’s values
and its attractive culture.’” Attracted by Nye’s arguments and U.S. diplomatic
power in general, many governments, including the PRrc, began to invest in
developing their own soft power in the past ten years. Some states tap into
the already prominent transnational cultural traffic to improve the image of
their country, such as South Korea’s capitalization of the recent Korean cul-
tural wave in Asia; others hold on to or engineer selected cultural institutions
to promote a sense of cultural superiority, as shown in the many Confucius
institutes planted by the PRc all over the world.*® While soft power is pri-
marily a diplomatic concept describing a nation’s external influences, nation-
alism refers to the internal identification of the people with the nation, which
guarantees the totality of the state’s geographic and ideological sovereignty.
But increasingly nationalism relies on soft power to promote people’s sense
of belonging domestically or in the diaspora, as seen in the magical effects of
the recent spectacular Opening Ceremony of the Beijing Olympics on Chi-
nese people all over the world. Chinese nationalism can be fueled when the
Chinese people feel that they are respected and esteemed internationally, both
in terms of their cultural supremacy and the wealth the country is accruing.
Culture and economy, internal identification and external influences, all im-
pinge on each other.

In her studies of China’s advertising culture, Jing Wang compares Saat-
chi and Saatchi’s vision of branding China and Joshua Cooper Ramo’s “The
Beijing Consensus,” both of which stress the incorporation of innovation as
a national attribute of China. Wang recommends that the commercial and
political discourses learn from each other to make way for synergies, in order
to “succeed in destigmatizing the name of China and turning it into a hot
ticket on the international market place.”* However attractive such ideas are
to different sectors in China, we should not remain uncritical of the forged
relationships among concepts such as innovation, branding, and national
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strength. Here the discourses of soft power and nationalism are facilitated by
economic success, and it is increasingly impossible to separate the interests
of transnational firms like Saatchi and Saatchi from those of the Beijing gov-
ernment. The notions of innovation and creativity are co-opted into a story
about perpetual competitiveness with the West, materialized spectacularly,
for example, in bold architectural and urban designs.*® These grand archi-
tectures contribute to China’s soft power and nationalism, even though they
are also signs of the late capitalist order that dematerialize dwelling and the
everyday life.

Arif Dirlik has criticized the fact that embedded in the celebration of na-
tional innovation is the fetishization of innovation, which has gained a life
of its own, free from contamination by social and political goals.* Pertinent
as it is, we also need to analyze the politicization of the idea of innovation.
We must understand the heavy negotiations behind it: innovation is safe as
long as it is understood as politically neutral technological development; it
becomes dangerous when it promotes radical changes. This intricacy is re-
vealed in the concept of national cultural security (% k%4> guojia wen-
hua anquan). The concept was first announced by President Hu Jintao in
August 2003, when the Political Bureau of the Communist Party held its regu-
lar collective study, this time specifically on the topic of cultural industries.*>
In his speech accompanying the workshop, which focused primarily on the
economic values of culture, Hu emphasized culture’s political dimensions:
“We need to raise the flag of Socialist culture high. We cannot just copy cul-
tural concepts [from the West], neither can we simply mimic their develop-
ment models. We are determined to prevent fraudulent and regressive cul-
tural ideas from corrupting the mind of our people, in order to guarantee
our national cultural security and social stability.”** The notion of “cultural
security” was thus officially endorsed by the Fourth Plenary Session of the
Sixteenth Central Committee of the Communist Party of China as one of the
four national securities, along with political security, economic security, and
information security.*

The notion is most elaborately followed up in a book written by the leading
mainland creative industries scholar, Hu Huilin. In spite of his criticism of the
government’s bureaucratization and heavy management style, which suffo-
cate the development of culture, Hu Huilin’s real target is American culture:
U.S. soft power is potentially dangerous to China, so China must promote its
own, continually producing new cultural products for the Chinese markets.
Hu argues that the U.S. is using its cultural imperialist power to transform
people’s value systems and indirectly interfere with other countries’ sover-
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eignty. In order to safeguard the cultural security of the country against the
new cultural imperialism, China must construct a “national cultural security
management system,” composed of a set of “objective indicators” which can
help the government monitor and provide early warning of foreign cultural
invasions.*

This notion of national cultural security helps us further understand and
expound on Dirlik’s criticism of the depoliticization tendency of the innova-
tion discourse. National cultural security is clearly a political notion, but it
does not repoliticize the creative economy in a way that challenges late capi-
talism. Advocating both protectionism for fending off foreign culture and the
exportation of China’s cultural content, the ultimate political agenda of the
innovation discourse is to support cultural nationalism and enhance China’s
own soft power, while disempowering the people from thinking against the
state. The development of the creative industries is advantageous only when
it encourages the consumption of China’s national culture by Chinese people
and foreigners, promoting both soft power and nationalism, but not in the
direction of cultural liberalization. It is in this contrived vein that we see a
conflation of cultural, economic, and political strengths. This is not a con-
cern unique to China, but it reflects a core issue of the creative economy: cre-
ative products are not politically naive, and their flows have grave ideological
effects.

The Chinese media care far less about how many foreign women are wear-
ing Chinese-made lingerie than how many visitors and global TV viewers
found a new and innovative Olympics hosted in China. Global events like
this could provide employment and foreign tourist money, but more impor-
tant, they can boost national pride and perhaps mitigate people’s political
discontent. The cultural and political importance of an Oscar, which China
still desperately craves, is far greater than the number of shoes produced in
Chinese factories, although the economic impact of the latter clearly exceeds
that of the former. In China, no matter how economic development alienates
its people, it is always justified by the promise of a better culture. As Lisa Rofel
demonstrates, cosmopolitan culture has lately been idealized as an end result
of China’s capitalism, allowing Chinese people to become global citizens.*
Economic exploitation is legitimized by a desire for better cultural experi-
ences, human relationships, and national image—all in the name of culture.

With the advent of the creative economy, cultural nationalism now has a
new face, which no longer celebrates just high art and traditional practices as
the essence of a national culture, but increasingly promotes the constantly
changing popular culture (such as x-pop), prominent brand names (such as
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Nokia), and the hosting of major international events (such as the Olym-
pics) that galvanize cultural pride, although (and because) these cultures and
events are also deeply transnational. Patriotism is no longer characterized
solely by strong emotions, self-sacrifice, or collective homogeneity; it is now
imbued with the lightness of leisure and entertainment, attesting to power-
ful yet largely invisible economic forces. A major manifestation of Chinese
nationalism currently is the people’s obsession with new Chinese blockbuster
films, which in the past few years have enjoyed higher domestic box office
receipts than Hollywood films.*” The high national and international popu-
larity of Zhang Yimou’s commercial films is greeted with equally fierce criti-
cism, and participation in such waves of critical discourse has almost become
a national pastime.*® Production and reception are now leveled, so that every
viewer and consumer can be a cultural critic of the national product, and the
political discourses of soft power and nationalism actively participate in and
benefit from these leisure activities to interpellate the desired and desiring
subjects.

With its “democratic” promises, the creative economy seems to empower
everybody as creative, critical, and independent, but at the same time it also
more effectively subjects people to the ideological, because choices and self-
reflection help sustain the illusion that the subject can rationally inhabit the
system.* The creative economy, which democratizes the production, recep-
tion, and criticism of cultural products, empowers common Chinese people
to participate in collective “China-making” through their own individual
rationality and their renewed relationships with ever new products. Such na-
tionalism is maintained by the subject’s own illusion that he or she is con-
scious of and in control of his or her relationship with national products,
making people even more comfortable identifying with their country and
culture.

The collective obsession with creativity currently manifesting in China can
also be seen as a result of nationalist anxiety. Underlying this creativity craze
is an equally heavy sense of lowliness, as many Chinese people are quick to
condemn traditional culture as well as official ideology’s inability to promote
creativity; thus it is believed that the Chinese tendency is copying rather than
innovating. It is also here that we find a strange echo between the interna-
tional IPR condemnation of China’s rampant piracy and China’s own creative
surge. China has always been seen as the opposite of creative. Before, a com-
mon Western assumption of China was the Confucian tendency toward com-
pliance, suppressing both individuality and creativity.”® Now, with the rise of
China’s capitalist power, it is all too common for Western countries to accuse
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China of disrespect for 1PR; such accusations are often fagades hiding more
complex political and economic conflicts and negotiations. Central to this
current phase of the creativity deficiency theory is no longer China’s Confu-
cian tradition but its incarnation of disruptive creativity, so that the kind of
mimicry performed in China might eventually destroy the “true” creativity
embodied in the Western business world. Clayton Christensen, the author
of the bestseller The Innovator’s Dilemma, argues that currently Chinese and
Indian firms are undermining established companies by offering “disruptive”
innovation: while firms invest heavily in trying to deliver what a small elite
group of consumers wants, upstarts— particularly those in China and India,
which have their own large domestic markets—offer inferior technologies
and products at much lower prices, pushing incumbents into ever smaller
niches.” In other words, China is not creative, but it is mimetic, and its copy-
ing only disrupts and destroys creativity (see chapter 8).

Most Chinese people do not disagree with international 1pRr-related con-
demnation, and the state is driven to build a strong IPR environment. Some
economics researchers assert that a strong IPR environment would ultimately
bring wealth to the country because 1PR legislation and effective enforcement
encourage multinational firms to transfer technology internationally, as the
parent firm can be assured that local firms will not use the patented compo-
nents of its technology without its consent.’> However, many Chinese buy
into the IPR values not because of concrete material gains, but because the
symbolic links forged between 1PR and knowledge and creativity, which are
currently the most powerful modernity indicators, demonstrate how sophisti-
cated the country and the people have, or have failed to, become.® The more
IPR offenses are practiced, the less advanced the people are, and many Chi-
nese people believe that the proliferation of piracy and counterfeiting dem-
onstrates their low civil standards in general. Modernity continues to function
as a structure of desire,>* and China, like many other non-Western countries,
tries very hard to take the lead in this new wave of competition for moder-
nity, in which creativity has now replaced science and technology as the ob-
ject of desire and the symbolic benchmark of progress. Competition is crucial,
and there is increasing research attention in China to how various national
or city cultural policies benefit competitiveness.’® Although the notion of na-
tional creativity is beyond common sense, the Chinese government and many
others around the world are working hard to cultivate creativity as a national
asset. Creativity, in creative economic logic, serves both the interests of a spe-
cific national government and the operation of global economic flows.

Understanding the situation of China according to a simple global de-
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velopment scale might risk endorsing a reductionist globalization discourse,
and we need to point out that there is a specific history of China, itself very
disjointed, that was made to confront the creative economy in the 1990s. It is
true that the Chinese culture tends not to dichotomize creativity and copy-
ing. Copyright and creative industries scholars such as William Alford and
Michael Keane have carefully delineated their understandings of the ways
traditional China cultivated knowledge and innovation, which I do not need
to repeat here.>* T would only like to stress that a cyclical system of think-
ing based on repetitions also tolerates and indeed welcomes change and cre-
ativity. Wang Hui has demonstrated that while the history of Chinese thought
is characterized by the institutionalization of dominant ideologies, it is also
full of spaces for innovation, in the sense that new thoughts constantly arise to
challenge the status quo. Wang’s studies demonstrate that it is these constant
intellectual inventions and interventions that propel the history of Chinese
thought and activate the culture’s creativity out of a seemingly conservative
holism.”

I believe it is vital to avoid reiterating that traditional Chinese culture
has or has not its own history of creativity, which can surely be detected in
all cultures, for such claims often run the risk of cultural essentialism, sup-
pressing too many exceptions for a clean delineation. Instead I think we can
demonstrate that there was a dominant value system, which is not natural
but cultural, that shaped a hegemonic ideological landscape determining
how knowledge and culture should be viewed. Michael Puett has provided
solid and pertinent scholarship in this regard. Puett argues that the idea that
“human culture is simply a part of the natural world, and that true sages never
created anything but simply replicated patterns in the natural world” is not a
simple Western cultural stereotype of China, but arose and became dominant
in China itself. In his careful studies of ancient Chinese texts, Puett demon-
strates that a vigorous debate among thinkers spanning several centuries re-
garding the relationship between culture and nature was settled in the Han
dynasty. Since then the Chinese literati have always been taught that the sages’
creation of material culture is the proper and moral completion of the process
begun by Heaven, so there was no radical rupture of changes that the concept
of innovation is based upon.®® It is undeniable that in general Chinese think-
ing favors continuity instead of radical rupture or newness, and copying has
always been a highly respected act in traditional Chinese culture,”® but this
cultural inertia was a historical construction, not just born with the culture.

A collectivist understanding of culture was not only a product of the Con-
fucian saga, but was also reinforced and modified by China’s recent socialist
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experiences. Between 1949 and Deng Xiaoping’s Open Door Policy, the gov-
ernment outlawed private property, tangible and intellectual. It was forbid-
den to privatize culture, and creativity was not considered an individual asset
but something meant to serve collective national well-being (see chapter 4).
Some Chinese critics have argued that current Chinese efforts to protect
property rights are an act of depoliticization, because the concept of prop-
erty rights ignores the historical conditions of socialism —which cherished
collective ownership—and smoothly transfers property from the people to
the new bourgeois and the transnational capitalists, bypassing vigorous po-
litical debate.®® Normalizing intangible materials like creativity and ideas into
private property produces an even more devastating effect, because 1PR con-
cepts both depoliticize the socialist tradition and disturb the public nature of
culture as understood traditionally.

Generally speaking, we can say that 1PR’s fear of copying, and the creative
economy’s cherishing of the permanent ownership of ideas and innovations,
are alienating to China in relation to both its Confucian past and its socialist
legacy.®’ The Chinese people have experienced radical ideological shifts in
the past century, from the sudden embrace of Western modernity in the late
nineteenth century, to the cult of austerity officially sponsored by the Chinese
Communist Party (ccp) in the 1950s to the 1970s, and now to the prolifera-
tion of hedonist consumerism promoted by global media.*> What is lost in
this creative economy is not only the traditional Chinese and socialist sense of
cultural sharing, but also a political sensitivity to culture. The ccp had a most
acute understanding of the political dimension of culture, and in the Cul-
tural Revolution Mao Zedong and his colleagues were committed to (how-
ever problematically) exposing and manipulating the aggressive and perva-
sive dimensions of culture in order to conceptualize and reach for a better
world. Residues of such political understanding of culture linger, but they
are not utilized for self-reflection or for opening a new ethical path; most of
them are channeled to the nationalist or soft power discourse to fight against
the part-imaginary, part-real enemy of globalization. Offering strong support
to the creative economy, the PRC continues to have direct centralized control
over the cultural scene in spite of the current rapid marketization of culture.
These policies are not meant to counter neoliberalism but to maintain the
country’s—and the Party’s—political stability. Any political understanding
of culture has been quickly absorbed into the nationalist discourse and made
a tool for the legitimization of state control against the aggression of “other”
cultures, and late capitalism continues to be sheltered as long as the agenda
of national empowerment is not deterred.
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Politicizing Creativity

As I'will show in chapters 4 to 9, I believe that only by exploring carefully the
unique yet universal Chinese experience can we understand how the global
creative economy discourse interacts with China’s own situation, and can
critically respond to related situations. This book is as much about repoliti-
cizing China as repoliticizing creativity. In this sense, the particularities of
China, of its IPR issues, constantly interact with and challenge the universali-
ties of global events. Let us return to the global creative economy discourse
to explore its global evasiveness.

The already immanent creative economy can be viewed as a result of a
few social phenomena. First, there is the development of new media, not
only digital media content but also new working environments and the wide
range of products and life patterns engendered by the digital age. The copy-
ing of and access to cultural commodities have become ever easier. There is
also the further reinforcement of commodity society, expanding the range
of emotions and experiences to be commodified. It has been argued that ad-
vanced Western countries have a surplus of productivity; one solution is to
increase consumption in developing countries, and another is to develop new
spheres of consumption in developed countries, leading to the expansion of
knowledge-related and leisure activities.®> At the same time, the market econ-
omy is being adopted globally, and the business world has shifted a large
number of investments to idea-related sectors (such as R&D and advertising)
in order to reach a wider but also increasingly diversified market, leading to
the intensification of the global circulation of transient trends and fashions.
These phenomena conjoin and engender a new environment of production,
distribution, and consumption, feeding intangible materials to this new phase
of capitalism.**

Contrary to the common perception of the decreasing importance of the
nation-state under globalization, state governments move ever more quickly
to support, and thus enter into, the creative economy in order to meet these
business demands. Related to the creative economy is Australia’s Creative Na-
tion policy, although the actual phrase “creative economy” was not used in the
documents. Created in 1994 by the Labor government under Prime Minister
Paul Keating, the policy explicitly announced, “This cultural policy is also an
economic policy. Culture creates wealth.”¢® Although the Labor government
emphasized the importance of Australian culture and identity, and it also
genuinely welcomed input from all directions, the economism that under-
pinned its cultural policy suggested that it was the economic potential of cul-
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ture rather than its inherent worth that the government valued.®® With a simi-
lar mentality, the British Labour Party’s election campaign in 1997 focused
on the term “creative industries.”®” Since this spectacularly successful cam-
paign, the government of the United Kingdom has become one of the most
active pursuers of the creative economy and in 2006 launched an initiative
to develop a national Creative Economy Programme, drawn up by a team of
experts tasked with exploring new ways to promote the U.K.’s creative indus-
tries.*® But the status of this program remains unclear under the new coalition
of the Conservative Party and the Liberal Democrats which came to power in
2010.

Concepts related to the creative economy are particularly attractive to
smaller nations and regions. In those areas lacking global industrial or finan-
cial investments, the creative economy promises profits from tourism and
smaller-scale cultural activities; for example, Maine and Vermont have been
quick to make the creative economy the key economic engine in the New
England region of the United States.*® The creative economy is also extremely
alluring to global financial cities such as Singapore and Hong Kong,”® whose
prime global positions are increasingly vulnerable to intense regional compe-
tition; thus their governments strongly push for the development of industrial
bases to stabilize their future economies (see chapter 5).

Within such a system of expansion and proliferation, the real challenge for
critics is to disclose the political dimensions of this creative economy, hidden
by the fagade of style and fashion. We need to rearticulate the forces making
up this creative economy, both as a regime manipulated by those in power
and as a site that productively shapes material and epistemological conditions
of life and thought. Naomi Klein points out that corporate sponsorship has
colonized all parts of our lives, from large religious gatherings to small com-
munity events, including even private weddings.”” What we gain is not only
financial sponsorship and material supply, but also the image and the new
ideas provided. There is no longer an “outside” to the capitalist way of living if
the dynamic process of creating is also commodified. The academic dilemma
we face lies here as well. A simple dialectic of domination and opposition, of
inside and outside, is no longer sufficient to politicize late capitalism, which
has conditioned our entire lives.”> Many contemporary critical scholars see
their political task in the privileging of differences as respect and tolerance,
aiming to promote plurality and condemn inequality. However, too much
emphasis on the fluidity of the system renders critical studies impotent, and
the consumer society operates precisely on the mechanism of differences. I
believe the most important political task of this book is to locate and examine
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antagonistic structures pertaining to creativity in such a field of multiplicity
and to explore how such antagonisms are functions and excesses of the over-
arching system. While some sets of antagonism may have been reconciled
by complex logics of hegemony, I believe there are always others retained or
newly constructed. I am interested precisely in the dynamics between struc-
tures that are resolved and those that are not.

The main theoretical concern of this book is the dynamics between two
antagonistic structures that imbricate each other. The more fundamental and
defining pair of contesting logics conditioning the creative economy are eco-
nomic logic and cultural logic, and they correspond, in my study, to the in-
strumentalizing tendency of the creative economy (creativity as object) and
the uninhibited nature of creativity (creativity as subject), respectively. Al-
though the economic and the cultural are competing logics, what really char-
acterizes the creative economy is not the opposition between them, but their
increasing exchanges. This set of contradictory principles, in other words, is
increasingly reconciled, and their mutual conditioning has become a primary
force that fuels the new creative economy.

Previously, very few economists would dare to approach questions about
the economic value of a creative work, as their professional training taught
them to refrain from scientifically analyzing anything that is not objective,
whereas the field of culture is largely composed of subjective value judg-
ments.”*> But the recent discursive development surrounding creativity attests
precisely to the strong urge on the part of economists to find ways to “ratio-
nalize” culture.” What we are seeing is not a simple economization of culture,
but its extensive interpenetration. Depending on how they are used and con-
ceived, money and creativity could be both the means and the ends to each
other, in that both economy and culture can presumably benefit from that
interpenetration. Our global economy is increasingly ordered by relations
between consumers and products and services, and a key momentum of the
creative economy is the constant proliferation of such relations in company
image, branding, exploitation of trends, and niche markets.”” A new manage-
rialist discourse has also arisen in the international business community that
increasingly co-opts a cultural discourse of flexibility, human relationships,
and knowledge.”

Inherent in this mutual conditioning between the economic and the cul-
tural is, however, a more acute yet less imperative set of oppositions charac-
terizing the creative economy, which is the 1PR regime and its offenses. In the
past decade we have observed a tremendous expansion of the I1PR regime.
The creative economy cannot operate without 1PR control—just imagine a
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world where everything may be copied freely. More accurately, IPR controls
the copying of creativity instead of creativity itself, although the two are inti-
mately connected. It is true that all the IPR components — copyrights, patents,
trademarks, trade secrets, and others—work within their confines and devise
their own areas of exceptions to avoid monopolization. However, the recent
development of the IPR regime sees increasing mutual invasions among these
individual rights, so that, for example, the protection of ideas, originally dis-
allowed by copyrights, finds shelter in patents, and the development of trade-
marks and trade secrets helps IPR owners to obtain permanent ownership by
evading the public domain established by copyrights and patents. The cre-
ative economy is characterized by the way each of the individual rights fill the
loopholes inherent in the others.

If the principal set of antagonisms in the creative economy, that is, the
economic and instrumental in opposition to the cultural and proliferating,
is increasingly reconciled and made mutually generative, the irreconcilable
oppositional relationship between 1PR and its offenses—which I believe stems
from the first pair of relationships—is worthy of our attention. The creative
economy seems to have incorporated the logic of the cultural, but the des-
perate criminalization of 1PR offenses would tell us the limits of this incor-
poration, and it also shows the residues of creativity that cannot, after all,
be incorporated into the creative economy. The opposition between 1PR and
piracy is the most prominent set of antagonisms in the creative economy, and
it crystallizes the failure of late capitalism’s desire for pluralization. The oppo-
sition between 1PR and piracy provides us with a window through which the
seemingly reconciled antagonism between the economic and the cultural can
be viewed.

In their classic formulation of “radical democracy,” Laclau and Mouffe
theorize how multiple political subjectivities can be unified for political
action. They argue that antagonism and differences are oppositional logics
in conceptualizing society, in the sense that the logic of antagonism assumes
that human relations can be shaped according to an objective and intelli-
gible pattern, whereas our empirical experiences of society, particularly those
that have arisen from postmodern conditions, correspond more closely to
the logic of differences in terms of the plural coexistence of agents and sub-
jectivities.”” In reality, antagonism, as a set of unified oppositional structures,
is empirically impossible within a society characterized by the proliferation
of differences. But it is still our responsibility to identify antagonism in our
capitalist society, seeing antagonism not as society’s governing structure, but
as its failure: antagonism witnesses the failure of capitalism that feeds on dif-



Introduction 21

ferences. Social antagonism should not be understood as a positive and cor-
rective force located outside the social, but the structural failure of that social.
As such, it is important to hold on to antagonism because, simply speaking,
it is where political intervention is still possible.

The key challenge, or impossible mission, of post-Marxist critics is to con-
tinue to provide anticapitalist critiques in this late capitalist society, which
has grown to be so flexible and unstructured that it can subsume or make
irrelevant all criticisms. Fredric Jameson believes that this is also the burden
of Theodor Adorno, who, like Laclau and Mouffe, is committed to think-
ing of the social as the totality that can only be slit open internally. Adorno
is highly critical of “identity,” or “concept,” which subsumes a great variety
of different, really existing objects and ideas into a falsified coherent struc-
ture, through which the subject is made to believe that the outside world is
submissive to one’s own knowledge and control. In order to provide room
to imagine beyond “concept,” Adorno surprisingly advocates a commitment
to the thinking of totality, or system, not in the sense of understanding, and
therefore controlling, a totality as a universal subsuming all particulars, but as
a solution to the closure of identity. Jameson writes, “System is very precisely
that outer face of the concept, that outside forever inaccessible to us, evoked
above.” Knowing that the system is beyond our reach, we cannot let it go at
that, but continue to talk about it, think about it, and “de-conceal” it, which
governs our reason and abstract thought. Consider capitalism as that totality
which increasingly encircles us and defines all our activities: the more we find
we cannot escape from this system, the more we need to explain it, to wrestle
with it. But the access to the totality remains in the particulars, and we need to
keep “interpreting” the historical particulars in order to reach and modify the
totality. The particular is not interpreted in light of the universal, “but rather
in the light of the very contradiction between universal and particular in the
first place.””® Although Jameson does not use the concept of antagonism here
as Laclau and Mouffe do, they all try to struggle with the totalizing system,
injecting it with room for politics.

I find these post-Marxist attempts relevant to our understanding of the
IPR antagonism. How can we offer any effective criticism of the creative econ-
omy as a totalizing system? We can consider IPR offenses as those particulars
that can bring us to the contradictions or failures of the creative economy, or
late capitalism, as the universal. We cannot characterize IPR offenses as being
germane to revolution, but they are parasitic to the existing capitalist struc-
ture. They are not the opposite of late capitalism, but they are the result of
the pluralizing tendency of late capitalism, in that piracy and counterfeiting
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are simply other forms of consumption. Our creative economy supports the
pluralist model of consumer society, whose multiple identifications make any
unified politics impossible. Arising from late capitalism, 1PR offenses, how-
ever, are also the indocile residues of the same structure. They have become
the most prominent enemy of the creative economy because their prolifera-
tion will directly erode this economic order. As Jameson writes, “The atten-
tion systematically directed to the particular, to the text or phenomenon to
be interpreted . . . finds that what has been said, unexpectedly, addresses that
totality itself and modifies it.””® Therefore IPR offenses can be seen as wit-
nesses to the fantasized unity of late capitalism, and they are also excesses of
the logic of culture that must be repressed. Not only are they structural to the
creative economy, but the creative economy also needs to construct and ag-
grandize this “enemy” to legitimize its own rhetoric and control. The ability
of the late capitalist economy to draw all creative activity and knowledge pro-
duction into its service cannot but be a myth, and PR offenses are the fetish-
istic embodiment of its fundamental blockage. The criminalization of piracy
and the counterfeit, therefore, has helped conjure up the need to pursue 1Pr
by all means.®® In this book I choose to focus on and identify with IPR offenses
because they represent the excesses attributed by the creative economy to the
logic of mimesis and the logic of culture that the creative economy exploits
in the first place. The proliferation of IPR offenses demonstrates culture’s re-
sistance to being completely incorporated into the realm of economics, and
of creativity’s resistance to being incorporated into the creative economy. At
a time when we can foresee no more breaks, when creativity cannot bring us
any shocks of the new,*' I hope that we can gain a different understanding of
the relationship between the established and the new by reverting to the logic
of copying.

Laclau and Mouffe believe that through the establishment of equivalences,
we are able to connect the logic of equivalence and the logic of differences,
allowing diverse subject positions and particular events to be connected in
imaginary antagonistic unity to achieve universal claims or even emancipa-
tions.*” It is not my intention to romanticize China’s IPR offenses, and I do
not believe that these acts can unify discrete political struggles. More spe-
cifically, most IPR offenses are not political in nature, and there are no con-
scious political views behind them that can be united with other struggles.
However, we might continue to investigate and emphasize the connections of
these seemingly discrete acts, giving us an alternative perspective from which
to understand the operation of macrosocial discourses. For Laclau, the more
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productive politics against the current global oppressions must be those con-
stantly sliding between the particular and the universal:

The more particularized a demand, the easier it is to satisfy it and inte-
grate in into the system; while if the demand is equivalent to a variety of
other demands, no partial victory will be considered as anything other
than an episode in a protracted war of position. . . .

The central point is that for a certain demand, subject position, iden-
tity, and so on, to become political means that it is something other
than itself, living its own particularity as a moment or link in a chain of
equivalences that transcends and, in this way, universalizes it.*’

In order to politicize Chinese experiences in the new creative economy,
these experiences are studied not only for their own sake, but, as Laclau
claims, they will turn into moments and links in a chain of equivalences,
which in turn will inform our politics against larger global structures and
dominations. To be more precise, I hope the following chapters can show
us that we can hold on to these criminalized yet pervasive activities to, first,
gain access to the structural failures of late capitalism, and second, find room
for transformation and emancipation based on the logic of mimesis that is
an essential part of the humanities. As a particular case caught in such uni-
versal polemics, China is both unique and not unique, and Chinese experi-
ences offer us insights into the global operations of the creative economy.
As suggested earlier, China’s own sociopolitical development is constantly
affected by global and regional conditions. Actual events in China, a post-
socialist country fast-forwarding into late capitalism, reveal how powerful
global forces are shaping national development, yet an enormous amount of
local friction is also produced to delay or actualize these global forces.

At a time when the world has recognized and approved, willingly or un-
willingly, the dominant position of China in the global future, it is even more
urgent for those of us studying China to look into this myth. It is clear that
contemporary China has attracted much scholarly attention recently, but we
must resist staying on the descriptive level. My task is as much epistemologi-
cal as political, and it applies not only to my study of the creative economy
but also to my study of China. There are, unfortunately, still scholarly preju-
dices against the study of non-Western cultures as “cases,” whereas things
happening in the West can be taken for granted as “universal.” Non-Western
scholars might participate in academic theoretical discussions only by pro-
viding cultural examples to support or refute established theories, whereas
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the actual theorization is generated primarily from Western examples. If my
focus on China is seen as a particular case study, the numerous and transient
(anti)creative acts taking place in China and their products are particulars of
a particular, whose theoretical values, so to speak, are ostensibly even lower.
However, these small acts and objects attract my attention not just because
they manifest the failure of the dominant ideological structure, but because
they also embody the most radical structure of opposition. It is my ambition
to retrace the links between seemingly meaningless piracy acts or counterfeit
objects and the dominant socioeconomic structure of late capitalism, and I
hope that my dual emphases on dominant ideologies and the microreading
of small objects and activities will allow me to achieve this difficult task.

Structure of the Book

This book is separated into two parts: the three chapters in part I combine to
provide an interdisciplinary theoretical background on the sociophilosophi-
cal conditions and problems of the creative economy. There are two main
purposes of this part. First, in light of the indefinable nature of creativity, I
believe the current manifestation of creativity can be understood as a series of
related dialectics. Second, I want to show that the creative economy is a con-
tinuation and an intensification of Western modernity and capitalism. Part II
is divided into two sections, which examine the actual renditions of creative
industries and I1PR offenses in China. I explore how the state and various sec-
tors foster creative industries and promote IPR consciousness, with offenses
and contradictions abounding. Chapters 4 to 6 discuss Lijiang’s cultural tour-
ism, Hong Kong’s film industry, and Beijing’s fine arts scene, exploring the
wide range of China’s creative industries in both its regional diversity and its
industrial diversity. Chapters 7 to 9 analyze the many events and meanings
pertaining to IPR offenses, from which I want to reestablish the intimate con-
nections between culture and copying. The two sections, focusing primarily
on the theoretical and the empirical, are closely related and are meant to pro-
vide a schema that connects and complicates the universal and the particular.

More specifically, in chapter 1 I demonstrate how the dominant manifes-
tation of Western modernity shows a strong desire to tame human creativity
instead of encouraging us to explore our relations with others through cre-
ative acts. This tendency is made possible by mythologizing creativity as un-
controllable and contingent, which stems from the secularization of divine
creation in the West and characterizes the modernity project. In order to re-
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sist the modernity project’s fetishization of creativity, we should understand
creativity as also practice and text, which is the task of the next two chapters.

In chapter 2, I shift my critical focus from modernity to capitalism and
provide a Marxist analysis of the creative agency conceptualized by the new
creative economy. Analyzing the differences and continuities between the cre-
ative economy and the traditional industrial economy, I explore how creative
labor is selectively invested with the logics of both artistic production and
industrial production, so that the creative economy might operate and pro-
liferate amid tensions between scarcity and abundance.

Chapter 3 continues, this time from an IPR perspective, to explore cre-
ativity’s dual dimensions, in that it is generated by an author but it also eludes
the author’s control. Therein I examine how problematic it is to understand
creative works according to the logic of property. The domination of the dis-
course of rights in the current form of 1PR fails to recognize how creativity
proliferates. These three chapters can be seen as my general effort to reexam-
ine the notion of authorship or, more accurately, the relationship between the
human subject and creativity.

Commencing part II, chapter 4 is devoted to the overall development
of cultural policy and the PR legal structure in China. I want to show how
China’s policies and its legal environment increasingly adapt to global con-
ditions. Focusing on cultural tourism in the World Heritage city of Lijiang, I
demonstrate how China’s creative economy escapes Aihwa Ong’s theorization
of “exception” as related global and state interests converge not at geographic
locations of exception but at the heart of numerous local economies, allowing
the creative economy to penetrate and prevail.

In chapter 5 I shift my attention from cultural tourism to cinema. I ex-
plore the kinds of cultural and social infrastructural changes that pertain to
the transformation of Hong Kong cinema from a traditional cultural industry
to a new member of the creative industries, and how creative industries can
organize a city’s cultural activities to promote a brand identity. Through the
reconceptualization of the films, the filmmakers, and the viewers, Hong Kong
cinema no longer produces place-based texts but engages in transnational
cinema, which tends to dematerialize the films.

In chapter 6 I continue to develop the concept of city branding, but I travel
from Hong Kong to Beijing, and from mass media to high art. I focus on
the development of two art spaces, Factory 798 and Songzhuang, to demon-
strate how the city craves abstract branding, yet the realization of such images
also demands the violent transformation of the city. Caught between abstract
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branding effects and concrete spatial politics, art easily loses its ability to
come to terms with its place.

The next three chapters pay close attention to pirated objects, congealing
the intimate connection between creativity and copying. Chapter 7 focuses on
a Chinese magazine dedicated to the Japanese anime master Miyazaki Hayao.
All materials in the magazine are copied or modified from other sources.
Through a close reading of this pirated object, I argue that cartoon culture
serves as a unique example to demonstrate the relationship between copying
and sharing, which are both feared and criminalized by the creative economy.
But cartoon culture also gives us another perspective on copyright, since a
lack of copyright protection in Japanese anime culture has actually promoted
the culture’s dynamism, and it also demonstrates a model of transcultural
communications not subject to IPR rule.

Chapter 8 is a theorization of the counterfeit product. Through a close en-
gagement with Benjamin’s idea of mechanical reproduction and the actual
Chinese counterfeiting situation, I analyze how we can read such a seemingly
meaningless object as a convergence and a dodging of social and cultural dis-
courses in order to highlight a textuality that is resistant to control. I believe
a commitment to reading is also a political commitment, which demytholo-
gizes the ways piracy, and China, are condemned.

I conclude in chapter 9 by focusing on the slippery relationship between
knockoffs and appropriation art, and I hark back to chapter 6 for a criti-
cal rereading of the flourishing art scene in China. I compare two pieces of
contemporary artwork—both touch upon the issue of piracy—in order to
demonstrate the relationship between creativity and technology, also offer-
ing another perspective to understand the Heideggerian notion of techne. The
comparison of the two works provides an alternative perspective from which
to examine how creativity is run, and how creativity runs on its own. My
analysis of the artworks also recaps the overall thesis of the book, reconnect-
ing creativity and humanity by revealing the continual relationship between
creating and copying, between individuals and community.
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Understanding Creativity
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Creativity as a Problem of Modernity

I devote chapters 1-3 to the theoretical explication of the meanings of cre-
ativity before analyzing the actual renditions and discontents of the creative
economy in China. Our various understandings of creativity are characterized
by the tensions and dynamics between freedom and control, art and design,
textuality and industrialism. I believe the entangled relationships of these
contradictions are rooted in the modernity project, adopted and reinforced
by the creative economy as its latest manifestation.! These three chapters pro-
vide an elaborate discussion of the ramifications of these dialectics in the
operation of this creative economy, an economy as abstract as it is concrete.
In chapters 2 and 3 I illustrate how creativity —largely through economic and
legal mechanisms—is both mystified and made into a concrete property for
today’s global capitalism. In this chapter I go back to history a little bit to
begin my analysis of creativity, along with a genealogical study of the concept
in the context of Western modernity. Readers might find this chapter too dis-
tant from today’s events in the world and in China, but I think it is important
to lay a philosophical groundwork to understand the relationship between
divine creativity and secular creativity in the West, which directly conditions
how creativity is conceptualized and utilized globally today.

As it is widely studied, the modernity project is characterized by a par-
ticular Western epistemology, which, on the one hand, is driven by human
desire for control over others and the world and, on the other hand, rep-
resents humanity’s own insecurity about this sovereign position. There is a
clear tendency among human beings in recent history to order and subdue
the world through industrialization, colonialism, and capitalism, and this in-
cessant desire also demonstrates the enormous amount of anxiety involved.
The drastic leap we see in this current phase of global capitalism is not a de-
parture from this modernity project, but is its extreme manifestation, to the
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point where creativity, which has been most resistant to instrumentalization,
is made into a tool for its own alienation. Critics tend to describe the age of
creative economy and the space of flows created by late capitalist societal
networks as postmodern.” I would argue instead that this economy is not
a breakaway from modernity, but its most saturated manifestation, which
therefore also contains the seeds of destruction.?

To understand the relationship between creativity and modernity, we
might need to go back to history. In the development of modern Western cul-
ture, the divine creative power has been secularized into two human capaci-
ties: artistic creativity and epistemological knowledge. But the two are not
simply dichotomized: the latter has manifested into a strong tendency to con-
trol the former, whereas artistic creativity retains some of the mythic com-
ponents of divine creation. The tensions and dynamics involved characterize,
at least partly, the formation of modernity. I believe an investigation of the
genealogy and various conceptualizations of creativity in Western moder-
nity could bring to light the repressed links between creativity as a trans-
sociohistorical force of creation and creativity as an individual author’s pro-
duction of artistic works, which the creative economy utilizes selectively in
part or in pairs. Establishing such links can help us to deconstruct the current
modernity hegemony and to rediscover the indocile element of culture that is
both germane and resistant to the logic of the creative economy.

In this chapter I analyze an array of understandings of creativity by promi-
nent Western philosophers and thinkers. My purpose is neither to assert the
supremacy of Western origin nor to conjure up a sense of continuous canoni-
cal thinking, but we must recognize that our global modernity is character-
ized by the hegemony of a particular Western thinking. With the global tri-
umph of Western modernity, what grounds the development of China’s and
other developing countries’ current socioeconomic development is not the
culture’s own philosophical history but that of the West. One way to tackle
that dominion is to confront the core of Western tradition and its repressions.
Therein we shall find complex dialectics of suppression and complicity, as
well as possibilities of alternative thinking.

Modernity and the Creative Economy

In the West creativity was not understood as a form of personal aptitude until
the advent of modernity. We can trace this development back to the Enlight-
enment, from which point creativity has been secularized with an eye to privi-
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leging anthropocentric epistemology over humans’ ontological existence. In
Keywords Raymond Williams defines the original meanings of creativity:
“The word [“create”] was mainly used in the precise context of the original
divine creation of the world: creation itself, and creature, have the same root
stem. Moreover, with that system of belief, as Augustine insisted, ‘creatura
non potest creare’—the ‘creature’—who has been created —cannot himself
create.”* Williams then summarizes the secularizing process of creativity in
the West, passing from the hands of God to man. The decisive development
took place in the nineteenth century: in the beginning of the century the cre-
ative act was understood as conscious and powerful; by midcentury it had be-
come conventional. Creativity, a general name for that faculty, followed in the
twentieth century. Williams’s brief account points out the close connection
between modernity and the democratizing process of creativity: creativity
had been owned solely by God; with the advent of modernity the power to
create was first given to the artist through his or her spiritual communion with
Nature, and by the twentieth century anyone could be creative.” The devel-
opment of capitalism supported by the Protestant ethic also plays a key role
in fusing creativity and progress. As Max Weber showed us, in the West the
productivity of work in the capitalist sense was infused with the Protestant
ethic of striving for the kingdom of God.® Creation is transformed into pro-
ductivity, which gradually becomes an end itself, to be supported by all kinds
of innovative measures. With the moderns’ increasing desire for control and
wealth, divine creativity materialized into an epistemological and economic
endeavor through the forces of secularization and capitalism. The spiritual
dimension of human creativity is therefore maintained in a contrived way:
divine creativity must be secularized as human aptitude, but the secularized
form becomes a manifestation of God’s grace. The philosophical tensions and
structural leaps involved in this secularization process are intense, which I be-
lieve also inherently manifests a modernity problem.

Let us examine this history with some details, however scanty. In the
Judeo-Christian tradition, creativity originally belonged to God. A simple di-
chotomy, as Williams points out, is thus established between God as the cre-
ator and humanity as the created. Given the direct equation of God with cre-
ation, humanity can create when empowered as God’s vehicle. In the Greek
tradition, however, the notion of self-creation does not exist. The Platonic
order is a manifestation of preexisting rules of Being, and Plato’s great archi-
tect, Timaeus, is a mere executor; he does not possess the creative power of
the Creator God in the biblical tradition.” In other words, there are two main
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models of creativity that inform Western modernity: Plato’s understanding
of creativity as rational reproduction of the intelligible and logical Being, and
the willful Creator God of the Hebraic tradition.?

Simply stated, a major task and motivation of the Enlightenment was to
come to terms with these two traditions and, not surprisingly, to subject the
divine creative power of the Judeo-Christian tradition to Greek philosophy.
It is mainly Platonic epistemology that has driven the ongoing development
of Western modernity” The modern subject—specifically, that theorized by
Descartes—does not aspire to be God, and he knows very well his limitations,
in that he cannot grasp the infinite. But it is precisely this knowledge of both
his finitude and the existence of the infinite that characterizes modern sub-
jectivity. The unity of the modern subject is established less by his ability to
create than by his ability to control a unified discursive field, or point of view,
of the created world.”® The most important secularization project of Western
modernity turned out to be not creating but understanding, since with knowl-
edge humans can control what has already been created.

But the secularization of creativity continues its course, and is manifested
in several different ways. The Judeo-Christian sense of divine creativity is
passed down largely to become acts of art, and God’s moral dimension is
maintained in the realm of law and ethics. But generally speaking, when capi-
talism pairs up with the Protestant ethic to turn creativity into productivity, it
is the domain of knowledge that is assigned the key role in advancing moder-
nity. We thus have a split between aesthetics and knowledge —artists create,
scientists discover —but artistic creation is not put on a par with scientific
discovery, and the latter remains the normative drive of modernity. Scientific
discoveries are placed in a protected realm, ideally to be free from economic
and moral considerations. It is true that the notion of the creative genius
applies not only to the master artist; the most celebrated scientists are also
hailed as geniuses who rebel against the status quo and are able to see things
we ordinary people cannot. But only a small number of very original scientists
receive the renown of the artist or the poet (thus possessing the mysterious
divine link); in general, the creativity manifested within the realm of episte-
mology is understood as innovation, as opposed to artistic creativity that can-
not be understood and calculated rationally. The mythic power of creativity
is largely contained and curbed within the realm of art in order to prevent its
corruption of the order of rationality. After Kant we see the rise of positiv-
ism, according to which truth and value are understood as discoverable, and
philosophers were interested in the process and method of uncovering them.
On the other hand, from the romantic to the modernist movements, artists
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were increasingly encouraged to plunge deep into interiors; interiority is con-
ceptualized as the effect of a complex relationship between psychological and
formal aesthetic values. Such entanglement is probably most clearly observed
in nineteenth-century music.

This marginalization of art and the complete separation of the discursive
realms (epistemological, moral, and aesthetic) are central modernity issues
examined by Jiirgen Habermas." Weber believes that knowledge, justice, and
taste, which can all be seen as aspects of the divine, were originally unified as
a coherent worldview in premodern society, but they are increasingly differ-
entiated in modern society into autonomous fields of reasoning, to the ex-
tent that they become mutually incompatible, excluding moral and aesthetic
ideals from modern social and political life. Habermas follows up on and
criticizes this triangular structure of modern reasoning. He promotes inter-
communication among the realms, which he believes would bring about a
“better” form of modern rationality that could prevent the irreparable split-
ting of society into competitive value spheres as posited by Weber. Habermas
believes that modernity promises, instead of precludes, intercommunication
among the three fields, so that the arts can speak to the social once again. The
three spheres should be made relevant to each other, so that art can fulfill
modernity’s promise of critical self-reflexivity."

Although Habermas criticizes the increasing marginalization of Western
arts, in reality artistic creativity has always attracted philosophers’ epistemo-
logical and moral investigation. Beginning with Kant’s Critique of Judgment,
Western aesthetic theory has been preoccupied with the pursuit and analysis
of the meaning of art: to engage in its definitions; to explore the experience
of reception in categories like pleasure, pain, or the sublime; or to examine
art’s sociopolitical functions. Although aesthetic judgments are probably the
most radical kind of reflective judgments among those theorized by Kant, and
are also the most difficult to understand, Kant’s strong desire to understand
artistic creativity clearly demonstrates an epistemological tendency in this
aesthetics. Acknowledging the impossibility of circumventing the full mean-
ing of art by some kind of empirical or transcendental framework, Kant still
struggles to find ways to understand art in the form of knowledge, resulting
in the extremely dense circular rhetorical movements in his third critique.”
A long and elaborate tradition of aesthetic philosophy follows. Even Alain
Badiou, who is highly critical of the Western philosophical tradition of aes-
thetics and calls his theory of art “inaesthetics,” finds “truths” in art."* He
condemns the avant-garde’s false fusion of art and politics, as he believes
that the truth claims of politics and the truth claims of art are entirely differ-
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ent. But through the mechanism of negation Badiou still wants to articulate
how art and politics can be connected, particularly in critiquing late capital-
ism. Many critics with Marxist or feminist backgrounds are more willing to
argue and establish the strong relationship between art and society.”” Such
eminent social critics as Theodor Adorno and Georg Lukécs regard authentic
works of art and literature as being able to express conflicts within the larger
sociohistorical process from which they arise and to which they belong, al-
though Adorno emphasizes the autonomy of arts much more so than Lukécs
does.'® There is a long and prominent tradition of scholarship in the West that
provides links among art, knowledge, and ethics. Whether these efforts are
manifestations of Habermas’s Enlightenment ideals I do not know, but it is
important to emphasize that they are not in fact simply marginal to but are
prominent in Western philosophical traditions. Although there is a long tra-
dition of Western artists painstakingly constructing fields of autonomy from
other realms of control in the name of aesthetic independence, the domain of
art is never completely independent, but is alive with epistemological desire
stemming from the domain of knowledge and ethical desire from the domain
of justice.

This surely is too simple a recounting of Western aesthetics, and it is not
aimed at reducing a complex philosophical tradition into a simple narrative,
but I want to point out the entangled relationship among knowledge, poli-
tics, and art, and that art is both autonomous and not. Art, as the progeny
of divine creativity, is assigned a separate realm of subjectivity irrelevant to
social praxis, but the Western modernity project is also characterized by an
epistemological drive to unearth, and therefore control, the “truth” of art.
There is such a strong desire to tame artistic creativity precisely because of its
preservation of the mythical components of divine creativity, which are very
powerful and alluring.

In fact Habermas’s advocacy of interrealm communication could also be
understood accordingly, that the real danger is not the autonomy of artistic
creativity, but the “wrong” usage of art. There have been strong criticisms
of aestheticism, which, as Walter Benjamin demonstrates, could become a
political tool for fascist purposes.” Or, as Fredric Jameson proclaims, aes-
thetics is manipulated by the consumer culture to blind people and prevent
their engagement with the social.'® While Benjamin and Jameson are vigilant
against any domination of aesthetic identification that might dilute people’s
autonomous rational thinking, Habermas promotes the intercommunication
between the cultural and other realms to also prevent cultural modernity
from servicing conservative traditions. Accordingly Habermas is not a critic
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of Western modernity, but his thinking is located at the very heart of it. Art,
whose roots can be traced back to the Judeo-Christian conception of divine
creativity, is nonrational and potentially dangerous; in order to make it so-
cially productive, aesthetics must be contained within proper epistemology
and morality.

Resistant to Meanings

As demonstrated, central to the modernity project is a desire to use and con-
trol creativity rationally, and creativity is so alluring yet threatening precisely
because it retains part of the mythic power of divine creation. Its unpredict-
ability and indocility make artistic creativity both resistant and germane to
the modernity project. Not surprisingly, while there is a strong tradition in
Western philosophy devoted to the understanding and therefore control of
creativity, there is a dialectical side of the same tradition exploring the re-
lationship between creativity and freedom, which we find in the writings of
FE. W. J. Schelling, Gilles Deleuze, and other philosophers as well as in more
recent studies of modernist arts and culture by prominent critics such as
Jameson and Mary Ann Doane. Their work and passion show that the desire
to maintain the autonomy of arts from any epistemological control is more
than latent in the Western tradition, and some thinkers’ will to be in com-
mand of creativity cannot be understood apart from others’ yielding to its
liberating potential.

Let us start with Schelling, whose ideas of divine destruction laid the
groundwork for many later thinkers in understanding the relationship be-
tween creativity and freedom. In a way, Schelling’s philosophy belongs
squarely within the German idealism tradition, which privileges the control-
ling ability of human agency, corresponding to the tendency described in
the previous section. As Schelling writes, his view “removes the inconsistent
notion of the contingency of individual acts.” He believes that “true free-
dom is in accord with a holy necessity, of a sort which we feel in essential
knowledge when heart and spirit, bound only by their own law, freely affirm
that what is necessary.”" However, dialectic to such German idealist convic-
tions, Schelling’s philosophy is also characterized by a strong urge for free-
dom, which attracts and is carefully studied by later critics, such as Heidegger,
Habermas, and Zizek.2°

Many critics are interested in Schelling because to Schelling, evil is not for-
eign to God, but God arises out of a struggle between two primordial antago-
nistic forces, one constructive and one destructive. According to Schelling,
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the true Beginning is not God Himself, but the passage from the “closed”
rotary motion of the struggle between the two antagonistic forces to the
“open” progress, in which the notion of God arises. The actual God belongs
to the realm of “existence,” which is “grounded” by a blind force of striving
from the prior rotary forces. To Schelling, pure freedom is conceivable only
within this primordial rotary motion of the mutual conditioning of the two
antagonistic forces. If God arises out of this rotary motion, then pure free-
dom is prior to God, and it must be understood as a negative and contrac-
tive force, which is a Will that actively, effectively wants “nothing.” In other
words, this primordial Freedom is a will that annihilates all positive, deter-
minate content in order to retain that nothingness. Zizek, for example, finds
Schelling so attractive largely because Schelling allows divine creation to go
beyond the enlightenment framework, escaping the confine of rationality and
morality. To Zizek, the primordial form of creation that Schelling describes is
pure contraction, which constantly slides into the vortex of divine madness.
Therefore Schelling’s God has its roots in madness. If we understand God as
the perfect masculine subject, He is grounded in some kind of female mad-
ness providing the potentiality for God to actualize. Zizek is most interested
in this “dark” side of Schelling’s God. Situated in both the domains of “closed”
rotary motion and “open” progress, this God is in fact a “psychotic” God, and
“this all-destructive divine vortex remains even today the innermost base of
all reality.”?'

The contemporary philosopher who is most indebted to this understand-
ing of creativity might be Deleuze, who is devoted to the demonstration of
the dialectic construction and destruction of time and space. Schelling’s idea
of divine madness finds a distant reverberation in Deleuzean theorization of
capitalism. To Deleuze and Guattari, capitalism, among other creative forces,
most vividly embodies the dialectics of construction and destruction, and
they believe that capitalism and its challenges are both built on the constant
rupture of established categories. In Anti-Oedipus they argue that capitalist
production arrests the schizophrenic process and fashions its own chaos and
death, but it also binds the schizophrenic charges and energies within in-
terior limits, so the capitalist axiomatic is both destructive and constructive.??
In A Thousand Plateaus they describe that core to capitalism is a logic of the
assemblage, which, as a general model of life formation, is composed of two
mutually conditioning forces: territorialization and deterritorialization.* Ter-
ritorialization refers to the process that increases the internal homogeneity
or the degree of sharpness of the boundaries of an assemblage, while de-
territorialization refers to the opposite process. Capitalism is only one of the
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many historical forces that interest Deleuze and Guattari, and it is a general
process of becoming that really characterizes their work. As Jacques Ran-
ciere argues, core to the Deleuzean thought is a particular aesthetic thinking,
which is in a constant process of dissensus, resisting both the artist’s inten-
tion and its material form.>* Peter Hallward also argues that Deleuze’s entire
philosophy might be summarized as a philosophy of creation —one which is,
however, constantly drifting toward disembodiment and dematerialization.
Hallward summarizes Deleuze’s thinking thus: “Creation itself generates in-
ternal obstacles to its own continuation. Virtual creatings are obstructed by
the actual creatures they produce, [therefore we need] to develop the means,
from within our actual or creatural constraints, of overcoming these same
constraints.”?

Whereas Hallward finds Deleuze’s ideas too devastating, Zizek finds
Schelling’s theory of creativity to be not destructive enough. To Zizek,
Schelling ultimately fails to come to terms with the enormous potential of
the new thinking he opens up, and ends up retreating into the safe waters
of the Aristotelian ontological frame because “he is unready to accept the
fact that God’s freedom is also the freedom of a forced choice, the gesture
of freely assuming an imposed necessity.”?® In contrast, Hallward believes
that Deleuze’s “subtractive” philosophy points all human activities, through
creativity, toward disintegration, and that Deleuze fails to provide us with a
constructive view of social life. With their different concerns, both Zizek and
Hallward locate the destructive potentiality of creativity in their studies of key
philosophers, and they both gesture to a way to turn such negative power into
something more productive. In general, the destructive dimension of cre-
ativity, although marginal to Western modernity, has been very attractive to
thinkers, in the sense that the strong desire in Western modernity to control
creativity stems precisely from the danger of creativity.

Schelling’s theorization of God echoes Deleuze’s analysis of capitalism, as
they both concern creation (of things and of capital), and they both demon-
strate how creativity must be simultaneously understood as destruction. In
addition to its destructive components, creativity is uncontrollable also be-
cause it is contingent, and we might say that some early modernist art is most
devoted to the exploration of the relationship between creativity and contin-
gency. As mentioned earlier, art becomes the embodiment of divine creativity
in modern times, and modernist art incarnates most vividly the desire for
freedom and the resistance to meanings that are fundamental to the enlight-
enment. In his recent book Jameson applauds the contingent dimension of
early modernist art, but he finds most of the later established modernists’ cele-
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bration of creative force a pretense and a failure, precisely because these artists
do not recognize art’s contingent aspects as their predecessors unconsciously
did.*” Contingency is another concept that resists instrumentalization.

Jameson uses the notion of contingency to distinguish between the two
kinds of modernist art: classical modernism, whose practice was untheo-
rized and nameless at the time of its various creations, is preoccupied with
chance and accident, but late modernism tames creativity by focusing on the
formal and representational problems of contingency. In his words, “Con-
tingency is thus the word for a failure of the idea, the name for what is radi-
cally unintelligible, and it belongs to the conceptual field of ontology, rather
than that of various epistemologies that succeed and displace an ontological
philosophy in the ‘modern’ period (or since Descartes).” The component of
contingency actually made creativity more powerful and alluring, because
contingency is not governed by knowledge and order, and it also shows the
destabilizing dimension of creativity. Jameson demonstrates that although
modernist art claims to celebrate the liberating force of creativity that breaks
down modernity’s boundaries, most of it actually freezes time by internaliz-
ing the past models it disavows. By not confronting true alterity, later mod-
ernist artists take refuge in form, which closes down all political possibilities:
“Modernism is seen as originating in an ever-keener distance for what is con-
ventional and outmoded, rather than an exploratory appetite for the unex-
plored and undiscovered.”*® In the name of celebrating creativity, modernist
art strives to overcome, but at the same time also preserve, older content and
technique.

In fact contingency has always been a problem for modernity. To incorpo-
rate culture under its order, the modernity project must monitor and control
contingency. In her recent studies of early cinema developed between the end
of the nineteenth century and the early twentieth century, Doane argues that
modernity is characterized by two dialectical desires: the desire for contin-
gency and the desire for structure. The first decade of cinema development
demonstrates the gradual surrendering of the former to the latter.”® As many
film historians have pointed out, the earliest occasional films (those which
record the unstructured form of reality, like Lumiere’s Exiting the Factory)
were devoted to the documentation of everyday life, displaying the camera’s
potential for recording. The images recorded are not necessarily “meaning-
ful,” but they re-present how we experience our lives. The earliest extant occa-
sional films therefore expose an early affinity between modernity and contin-
gency and demonstrate that this affinity is advanced by the new technology
of cinema, which opens up people’s sensory aptitude.*® They are called “occa-



Creativity as a Problem of Modernity 39

sional” films because they demonstrate a fascination with contingency. But
very soon early filmmakers began to ask how they could present contingency
in interesting ways, to conceive film not as photographic recording but a
series of images with “syntax.” Complex editing techniques were developed in
order to cut away boring “nonevents,” leading to the development of classical
cinema, which condenses space and time. As Doane argues, the structuralist
desire of modernity can be seen as a battle against contingency.” The classi-
cal Hollywood cinema model, for example, can be understood as anticontin-
gency par excellence.

Both Jameson and Doane, through their different studies of modernist
art and early cinema, conclude that modernity bears the potential to open
up contingency and multiplicity, although this dimension is also largely re-
pressed by modernity; modernity bears a dialectic tendency of promoting
order and disorder. To Jameson, the works of earlier modernists, whose
freedom is utterly blind and groping,** are much more fascinating than the
works of late modernists, and the latter anticipate their “creativity” in ad-
vance through the recognition and disavowal of earlier modernist masters
and of the name “modernism” they carry. To Doane, occasional films, being
the dominant form of filmmaking in its formative years, were doomed to be
suppressed once filmmakers developed a more sophisticated control over the
technology and the form. Once the category of “modern” was actualized into
specific narratives and forms, the “modern,” as Jameson and Doane suggest,
lost its sensibility to the power of contingency, and therefore the power of cre-
ativity. But at the same time the unrepresentable vision of the ceaseless flow
of the absolutely new produced sheer terror; as Jameson stresses, no one can
survive under the flux of perpetual change, and we all need a persistent iden-
tity over time to gauge our being.** So the new is both desired and feared, not
only by modernity, but by humanity in general.

Creativity as Social Practice

As demonstrated, modernity shows strong anxiety about and an equally
strong fascination with artistic creativity, due precisely to its own compo-
nents of unpredictability and contingency, which, as Schelling argued, might
be directly passed down from divine creativity. This dialectic makes art both
powerful and powerless, and it also indirectly explains the creative economy’s
desire to tame and exploit artistic potentials. In general, I believe that the cur-
rent creative economy is characterized by certain kinds of modernity logic,
albeit intensified. Gianni Vattimo has written that “modernity is defined as the
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era of overcoming and of the new which rapidly grows old and is immediately
replaced by something still newer, in an unstoppable movement that discour-
ages all creativity even as it demands creativity and defines the latter as the
sole possible form of life.”* The contradiction he points out is an important
one: although modernity is fueled by creativity, it also makes creativity im-
possible. In the framework of modernity, Vattimo cautions, although newness
is celebrated, it cannot be radical, but must fit into a teleology of progression,
so that creativity, already conditioned by the logic of innovation, is always
already epistemological. The same mechanism is currently running the cre-
ative economy. In the double logic of autonomy and functionalism, artistic
creativity becomes powerful and usable, and the two oppositional forces of
suppression and fetishism are fed into the same system, making creativity
useful for capitalist development.

Not only does the creative economy reconcile and incorporate the opposi-
tional understanding of creativity inherent in Western modernity, but it also,
coming back to Habermas, overcomes the modernity segmentation among
the aesthetic (fashion, novelty, and flexibility), the epistemological (knowl-
edge and information), and the moral legal (largely in the form of neoliber-
alism and 1PR). As such, creativity has become not simply something to be
controlled and manipulated; what we have seen in the past two decades are
complex mechanisms and legal conditions allowing ever more intense mutual
conditioning between creativity, knowledge, and laws. George Yudice terms
this phenomenon “culture-as-resource,” which he argues is the lynchpin of
a new epistemic framework in which culture becomes a site to be invested
in by all kinds of interests.’®> While this concept has received plenty of aca-
demic attention in its usefulness for describing current events, certain critics,
such as Peter Osborne, are very critical of it. Osborne argues that the concept
of culture-as-resource negates the autonomy of culture from politics, there-
fore negating also the critical function of metacultural discourse in deploying
“culture” against “politics.”*® If culture becomes just a pool of resources for
everybody to use, then cultural studies, whose criticality is made possible by
the logic of culture, becomes inconceivable.

I agree with Osborne that we cultural critics should hold on to the critical
potentiality of culture instead of surrendering it too easily to the epistemic
desire of various forces exploiting culture as their own resource. We are see-
ing many scientific ways of rationalizing and utilizing the creativity potential
of culture, not only to maximize profit but also as knowledge to be applied
to other realms, so that culture has become a means of “humanizing” both
capitalist productivity and political control —often called “cultural turns” in
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other fields. The workforce is managed in increasingly flexible ways, wherein
concepts of leisure, culture, and interactive human relations are introduced,
resulting in at-home workers, domestic-style offices, and flexible work sched-
ules and patterns.”’” Political realms have also been transformed. As I men-
tioned in the introduction, in Australia and the U.K. reformers in the 1990s
defined their new politics in cultural terms, emphasizing consumer interests,
cultural opportunities, and community life. Accompanying this “aestheticiza-
tion of politics” is the rise of a new cultural policy discourse underpinned by
a strong IPR rhetoric, so that culture can become an economic tool. Gener-
ally speaking, knowledge is packaged with creativity for easier consumption,
whereas the presentation of culture is heavily engineered by practical knowl-
edge for marketing and functionalist purposes. A legal regime also arises not
only to provide order but also to reinforce a new IPR morality. At the same
time, production and consumption mutually invade each other, so that we
need a feeling of play at work (the need to “humanize” our working environ-
ment) and a feeling of work at play (the need to spend our leisure time pro-
ductively). Such very personal experiences are made to circulate around the
world, and the pursuit of individual pleasure fits well within the general neo-
liberal milieu. When culture becomes resource, culture also loses all its critical
potentiality.

We might ask whether alternatives to such omnipotent structures are pos-
sible. Clearly one way of thinking is to follow the modernist movement, which
stresses the autonomous space occupied by the field of the aesthetic expres-
sive, in the name of art for art’s sake, to prevent the encroachment of instru-
mental reasoning into the field of art. However, Habermas has already rightly
pointed out the resultant impotence of art in engaging with the social and
the political. Another way of thinking is precisely the Habermasian asser-
tion of the integration of the three realms, but such integration runs the risk
of turning culture into resource, which supports today’s creative economy.
What Habermas ignores in his wish to complete the project of modernity is
the tremendous power of the capitalist economy, which is now able to bridge
the various realms for the sake of turning a profit.

Here I would like to present a third way of understanding creativity, also
within Western philosophy, which casts a new light on the dialectics between
control and freedom. In her reading of Giambattista Vico’s classic The New
Science, Sandra Luft does not treat creativity as unpredictable, but as basic to
human nature®® Luft argues that models of divine creativity in the Hebraic
and Greek traditions were appropriated by different Enlightenment thinkers
to form drastically different ways of understanding creativity. Great classical
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thinkers such as Galileo, Descartes, and Leibniz followed Plato’s conception
of mimesis, but Vico provides a model of the human world that secularizes
the Hebraic notion of divine creation to shape people’s worldviews. In Vico’s
model there are three distinct conceptions of creativity, which correspond to
three generations of being. First, there is the age of the gods, who create. Sec-
ond, there are the first peoples, the heroes, who respond to the gods’ creation
by uttering their first words, with a “corporeal imagination,” an originary lan-
guage inseparable from deeds and things, out of ignorance and fear. Third,
we, the people of “the third age,” have made ourselves subjective beings.*

Luft’s interpretation of this model is characterized by her two main argu-
ments. First, the Hebraic tradition, as documented by Vico, provides a dif-
ferent way to understand the original creative power; Vico’s god is more a
creator than a knower. Second, we should not understand Vico’s historical
schema as a developmental one, and we must avoid considering the “instru-
mental” third people to be more advanced than the “poetic” second people.
Instead they are connected genetically, so that the people of the third age are
also equipped with the poetic ability of the first and second ages: “For Vico the
poetic event originates a patterned and recurrent process unfolding geneti-
cally through three ages.” Being direct descendants of the first peoples, people
of the third age are also creators, and their creativity is never other than that
of being in the world. In contrast, the metaphysical tradition that Western
modernity inherited from Plato emphasizes humans’ epistemic ability. If Des-
cartes describes the modern subject as the knower, Vico describes him or her
as the creator: people can create without knowing. Vico’s tale is a powerful
one, breaking the Platonic dichotomy between making as fictive and know-
ing as real, and it reminds us, according to Luft, that “humans are never
other than creators, their reality never other than artifactual and finite, their
‘truths’ never other than fictive.”*° By demonstrating how we came from the
first Gentiles, who were poets precisely because they were not knowers, Vico
locates the originality of humanity in which we are always ontological beings
who creatively respond to what arises in our social historical world.

While in the metaphysical story creativity is subdued in the course of secu-
larization, Vico provides an alternative vision, helping us see a concrete cre-
ativity rendered as people’s poetic and vulnerable responses to the world, like
the utterance pa to express one’s fear of thunder. This utterance is a recogni-
tion of the original poverty of the human condition, and, according to Luft,
such “primitive” creativity continues to be embodied in the social practices
of modern people. Vico’s model, in which knowledge and subjectivity cannot
be separated, also helps us interrogate modernity’s segregation of creativity
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into instrumental reasoning and aesthetic sentiments. There is nothing mys-
tical about creativity, and it does not belong only to a select few. Because we
are always already creative, and through creativity we express ourselves and
connect to other people, there are no grounds for fetishizing creativity.

Vico’s understanding of the intimate relationship between divine creation
and human praxis finds an interesting echo in a branch of theological think-
ing. It is true that the mainstream understanding of creation within Christian
studies is of a dichotomy between chaos and order, in which the Christian
God creates by providing order. Many of the current mainstream theological
studies therefore tread the similar epistemological path of Western moder-
nity. However, even in contemporary theological studies there is a model of
divine creation, known as the “serendipity of history,” which complements
Vico’s ideas in an odd way. Instead of explaining how human creativities are
responses to and results of divine creation, the theologian Gordon D. Kauf-
man argues just the opposite. He asserts that the common conception of the
Christian God is actually drawn from the way people understand human ac-
tivities. It is mostly our everyday experience of being humans as individual
agents in modern Westernized society that shapes the conception of God as
Creator: “This conception of God is clearly constructed on the model of the
human purposive agent, capable of self-conscious creative work.” Kaufman
finds this model a limiting one, polarizing the creator and the created in the
mechanism of control and also reinforcing the conception of the self (on the
part of the creator) as freestanding and metaphysically self-sufficient. Thus
Kaufman demonstrates an alternative model of divine creativity, one which
is based not on the notion of sufficient and controlling human agency, but on
the complex development patterns of culture, language, and society: “This ca-
pacity or feature of history, to produce vastly more than we human inventors
and creators and purposes expected or intended is what I call the ‘serendipity
of history.’”*' Based on the ways human civilization has unfolded, divine
creativity can therefore be seen as an enormous and nonlinear expansion of
effects that are not determined by any original intention, although humans
fully participate in it. Just as history unfolds in surprising ways, divine cre-
ativity also goes in all kinds of directions.

Although Kaufman is concerned not with modernity as such but with the
understanding of the Christian God, the predicament he is trying to resolve
is relevant to Vico’s project, as he also finds problematic the connection be-
tween creativity and the control of human agency. While Vico posits a dif-
ferent understanding of divine creativity in order to provide an alternative
conceptualization of our human world, Kaufman suggests that the complex
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ways the human world has evolved shed light on our comprehension of divine
creativity. Therefore Kaufman’s idea can be understood alongside Vico’s non-
epistemological poetic creation. Creativity is not controlled and ordered by
some willful agency, but interacts with the subject (divine or human) to mutu-
ally define each other.

Most important, Kaufman’s analysis posits that man’s desire to under-
stand God can also be a creative act: either we apply our own instrumentalist
desire to God, or we associate God with the serendipity of historical unfold-
ing. In this sense, we can relate creativity not only to production but also to
understanding. Introducing the notion of understanding in my framework of
“creativity as social practice” is important, because a community cannot be
formed without a continuous and complex relation between production and
reception, encoding and decoding. The ways creativity functions in culture
comprise both that involve making and understanding.

“Creative understanding” is a notion Mikhail Bakhtin has used to refer to
the dialogic encounter of people with different cultural backgrounds. In order
to understand, a person should be located outside the object of one’s creative
understanding, not pretending that one has either incorporated the other or
forgotten oneself, both ways demonstrate the epistemological desire char-
acterizing western modernity. “Creative understanding does not renounce
itself, its own place and time, its own culture; it forgets nothing.”*> This idea
of creative understanding is intimately related to his more famous concept of
“dialogism,” referring to the many languages at work in a community, making
both understanding and diversity possible.*> The two notions link meaning
productions and meaning receptions, through which Bakhtin emphasizes the
plural expressions produced in a community that do not hinder but in fact
contribute to the formation of a community. Bakhtin’s use of the term “cre-
ative” is particularly illuminating, and can be related to Kaufman’s model of
divine creation. Creation is an act involving not only action but also reaction,
and the object of creation will be transformed and re-created by those who re-
ceive them creatively. This chain-like model emphasizes the irreducible exis-
tence of both oneself and the other: to be creative is to remember that we are
not isolated controlling intellects but social beings constantly caught in the
intercourse between ourselves and others. Kaufman’s and Bakhtin’s models
of creative understanding endorse social intercourse, mutual respect, and the
existence of other possibilities, connecting creativity with social praxis.** This
understanding of creative acts is different from the way we have understood
Western artistic genius, and the idea that creativity is a matter of social prac-
tice can be seen as an effective challenge to both the modernity project and
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the creative economy. Both the modernity project and the creative economy
celebrate creativity as the making of “new” ideas and products, but only to
the extent that creative energy will not exceed the control of human beings.
The sense of uncertainty inherent in the new is therefore tamed, and the rich
potentiality of creativity is also radically depleted.

In order to critically challenge the instrumental manipulation of creativity,
what we need is neither a Habermasian call to render art relevant to society,
nor a simple claim of creativity as uncontrollable. Instead we need a more
profound understanding of creativity—one that both builds and destroys,
one that connects individuals and also points toward one’s own alterity, and
one that belongs not only to a few gifted individuals but to all of us. It is our
willingness to grant, or simply acknowledge, the full potentiality of creativity
that might help us to counter the late capitalist desire for total control. There-
fore it is not my aim in this book to dichotomize creative industries and intel-
lectual property rights offenses, whose opposition is largely a discursive con-
struction of the creative economy, but to explain their continuity in relation
to creativity’s multifaceted manifestations.






TWO

Creativity as a Product of Labor

In the preceding chapter I located the ideological roots of the creative econ-
omy in Western modernity. To understand the complex lacework of the ways
creativity is used economically, in this chapter I would like to shift my focus
from modernity to capitalism, from creativity as freedom to creativity as a
product of human labor. The critical stance I took against the instrumental-
ization of creativity in chapter 1 does not imply an uncritical celebration of
transcendentalism or naturalism. While Vico’s pa might reflect human beings’
spontaneously creative and fearful responses to the wonders of nature, the
creativity celebrated in the creative economy does not just happen; it involves
elaborate industrial manipulation. The creative economy relies on, but also
readily dismisses, the materiality of creative labor. My objective in this chap-
ter is to uncover the labor factor that makes up this creative economy, al-
though there is also a danger in privileging the industrial aspect of creativity,
which will be treated in greater detail in chapter 3. First I will deal with the
notion of creative labor.

One of the most important theoretical works on the concept is Maurizio

«

Lazzarato’s “Immaterial Labor,” in which he argues that the old dichotomy
between manual or material and mental or immaterial labor has failed to
grasp the new nature of production activities. According to Lazzarato, the
late 1970s witnessed a new phase of capitalist production that emphasizes
the value of communication, which in turn acts as the interface negotiat-
ing the relationship between production and consumption. It is also in this
new kind of commodity and commodification that the dichotomy between
material and immaterial labor falls apart. At the end of the essay, Lazzarato
demonstrates two models of immaterial labor: Simmel accepts the division
of labor founded on the opposition between manual and intellectual labor,
whereas Bakhtin defines immaterial labor as the diffusion of the two.! Lazza-
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rato argues that Simmel runs the risk of legitimizing the regulation and mysti-
fication of the social process of creation and innovation, because in Simmel’s
model members of the upper middle classes create fashion, and the lower
classes attempt to imitate them. Lazzarato finds Bakhtin’s call to supersede
the division between material labor and intellectual labor more productive,
in that it offers a view to understanding how creativity is a social process.

Of greatest significance in Lazzarato’s essay is his advancement of a new
theory of social production that diffuses the boundaries between manual and
intellectual labor, which, he believes, would also provide room to demytholo-
gize the division of the two classes to which the two kinds of labor supposedly
belong. However, I believe the increasing overlap of the two kinds of labor
which Lazzarato identifies is not maintained by mutual diffusion: the two
logics exist simultaneously in new global conditions, and their coexistence
does not cancel either out, but intensifies both. Unlike Lazzarato, I would
argue that creative labor does not embody the disappearance of boundaries
between manual and intellectual labor, but it is a unique function that dem-
onstrates the intensification of the contradictions between the two logics.

In fact the current creative economy is saturated with an abhorrence or
ignorance of traditional manual labor.> People in the West lament the mov-
ing of factories to developing countries, but the fact is that fewer and fewer
educated people are attracted to routinized production work. The migration
of monotonous assembly line work is in part willed by the citizens of wealthy
nations, so that they, and particularly members of the younger generation,
can partake in more “innovative” and “rewarding” careers. Alvin Toffler’s
claim — that traditional labor has become less important in the new informa-
tion society, and the new hero is the innovator, who combines imaginative
knowledge with action—is clearly naive.’ Traditional labor is not less impor-
tant; it is just less visible. Sweatshops are exported to faraway lands, rendering
them invisible to most of the developed world, which retains only the most
“desirable” sorts of work.

Toftler also describes the disappearance of labor exploitation in the new
economy: industrial workers were exploited because they owned the few tools
of production, but today the most powerful wealth-amplifying tools reside in
workers” heads, making the workers irreplaceable and therefore unexploit-
able.* But we know that exploitation of the creative class continues to inten-
sify in the developed world. In the new economy, labor is seemingly bifur-
cated: regressive, exploitable manual labor is considered obsolete and should
be replaced and displaced by creative works and knowledge production. In
the affluent parts of the world, the new economy dematerializes not only com-
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modities but also labor, in the sense that work is packaged as leisure, and
hardship and boredom are effaced by the promises of creativity and satisfac-
tion. This eradication of traditional labor and the romanticization of creative
labor in the West are made possible by the exploitation of Third World labor
(or Third World populations in the First World). Labor exploitation has be-
come impossible to discuss among the new creative workers, as exploitation
is thought to have vanished.

The problematic dichotomization between the First and Third Worlds
leads to, or is partly justified by, the false dichotomization of the two types
of labor; intellectual and manual labor are concentrated in completely dif-
ferent geographical locations and political economies to allow the opposite
logics to operate alongside each other.”> The developed world therefore is em-
powered by the works of “symbolic analysis,” to borrow Robert B. Reich’s
term; scientists, researchers, and designers in the West busily sell their ideas
and discoveries and plan globally.® Abstracted and isolated either as figures of
jobs lost in the developed world or as human exploitation in the developing
world—both of which could be used to justify claims of globalization —actual
labor vanishes, or is distorted, in the formulation of the creative economy.

While Lazzarato and his futur antérieur fellows are right to point out the
false dichotomization between the two types of labor, focusing on the imma-
terial labor in the contemporary West they tend to privilege the vanguardism
of the “intellectual proletariat” without examining more closely its ideological
formation.” Herein I wish to reconnect the relationship between creativity and
labor. It is important to bring labor back to the investigation of the creative
economy in order to demonstrate that creativity is not just an aesthetic con-
cept but also a social praxis and to examine how the new creative economy
continues to harbor exploitation while investing in fantasized notions of cre-
ativity. The notion of the creative economy should not mislead us into believ-
ing that creativity has replaced capital as an end unto itself. As long as this
economy remains firmly grounded in capitalism, the ultimate object remains
capital, and labor is an essential form of input.

The Artist versus the Creative Worker

As I discussed in the previous chapter, the modernity project celebrates the
individualistic controlling subject, which in the domain of art and culture
is the artist genius. The artist’s expressions are believed to be the result of
his or her unique talents, expressions whose creativity cannot be replicated.
This notion of the artist can be seen as the ideological antithesis of, on the
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one hand, alienated industrial workers who lack opportunities to engage in
their work creatively, and, on the other hand, the masses who revere, or are
ignorant of, artwork. However, the actual economic conditions governing
the creative worker currently are vastly different from any idealized world of
art: creative commodities are produced for the consumption of the masses.
Whereas the notion of the artist suggests autonomy and freedom, creative
labor operates under the division of labor, so that no individual can claim
complete ownership of a product. The two logics are not dichotomized in the
new economy, but logics of aesthetic production and industrial production
simultaneously structure creative labor, whose products can be considered
both artistic and accessible to the masses. A careful investigation of the ten-
sions and negotiations of the two strains of logic should give us a unique angle
from which to understand how the current creative economy incorporates
creativity as a new condition of late capitalist production.

I believe that any criticism of the creative economy must start with a care-
ful analysis of the author function.® As Martha Woodmansee argues, the artist
or author as creative genius did not fully emerge before the eighteenth cen-
tury,” but then became dominant in Western society. The concept of moral
rights is steeped in this Romanticist understanding of the artist, with a strong
possessive connotation based on the premise that the author owns the work.
We should guard against the exploitation that results from distributor-based
copyright discourse,' but a nostalgic return to the notion of the autonomous
artist does little to help us analyze the creative economy, which is only a con-
tinuous development of author-based modernity.

The creative economy continues to rely on the Romantic notion of the
genius artist to reify creativity, while at the same time overcoming the “in-
efficiency” associated with the artist discourse. The creative worker might
still be characterized by his or her personal artistic sensibilities, but he or
she also rationally weighs both creativity and business considerations to pro-
duce salable products. The main activities in the late capitalist economy are
centered on consumer desire for identification and self-expression, and this
economy advances subjective and unpredictable evaluations of taste, making
styles and trends extremely volatile—but profitable. The creative worker is
mythologized as the source of these transient but priceless ideas, and the
consumer buys freedom and self-realization from the producer in the form
of the commodity. The discourse of talent built around creative labor has af-
forded the worker entry into a privileged class, perpetuating the illusion that
it is the creative class, instead of the capitalists, that leads the way in the cur-
rent economy. However, while the discourse of the genius persists, the con-
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cept of artistic creation is also the most estranged by the commodification of
creativity. Marx suggests that the more the logic of exchange values dominates
the production process, the more laborers will be alienated." This condition
of industrial labor now applies to creative labor: artists, who supposedly pro-
duce for the sake of their own self-expression, are estranged by their own
products, which are subject to capitalist logic; these works are no longer ends
in themselves, but are meaningful only in their exchange values.

The simultaneous existence and mutual reinforcement of the logics of art
and commerce are not new and have been structured over the course of the
development of modern art in the West, in which the art market developed in
tandem with the discourse of the genius artist." Since the seventeenth century
the commodification of art and the discourse of the master artist have mutu-
ally penetrated. What distinguishes the uniqueness of our current creative age
is not only the mutual support of the two domains of art and commerce, but
also how the new category of the creative worker simultaneously embodies two
seemingly oppositional logics. The master artist, although embedded in the art
market, remains at a distance from commercial activities pertaining to his or
her work due to the supposed separation of artistic production and reception.
But the creative worker does not have this privilege; his or her labor is situ-
ated squarely in a dense economic reality. A recent Hollywood film offers us a
glimpse of the complex intertwining —and mutual rejection — of the artist dis-
course and management logic simultaneously embodied in the same creative
worker. I choose to discuss a Hollywood film as an illustrative example here,
instead of a real social case, because there have been many empirical studies
already conducted (see the introduction) and also because of the unique ideo-
logical value Hollywood cinema maintains and which is constitutive of the
creative economy. This film has the quality of both aggrandizing the phantas-
magoria of creative labor and subtly revealing the repressed exploitation.

The Devil Wears Prada (directed by David Frankel, 2006) evokes the glam-
our as well as the gloom of the working environment of the creative economy.
Miranda Priestly, chief editor of the prestigious fashion magazine Runway,
embodies the most powerful type of creative labor, because it is her aesthetic
taste that determines which designers get media exposure and she dictates
global fashion trends. She is not an actual designer, but the arbiter of “taste.”
She is both manager and artist, and she uses her talent and power to con-
trol global fashion. The film revolves around the trust that develops between
Miranda and her new assistant, Andrea, who initially disdains the preten-
tiousness and the lack of social importance of the fashion business. In spite of
Miranda’s ruthlessness and the submission and transformation of Andrea, the
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film is a clear endorsement of the power and glamour of fashion, indirectly
reinforcing Hollywood’s role in constructing fashion.

But both the aura of art and the brutality of commerce loom large in the
characterization of Miranda. Miranda’s career is inherently linked to a di-
versified range of labor, from designers to factory laborers, and her power is
based on the hierarchy among these different forms of labor. In one of their
early confrontations, Miranda lectures Andrea on the sacredness of her work,
stating that any single decision she makes will determine the livelihoods of
thousands of people working at the various levels of the fashion industry.
In the hierarchy of the new global division of labor, Miranda epitomizes the
pinnacle of work (or nonwork), which controls and coordinates the actual
production taking place in, say, Third World factories. But the film is not
just a glorification of this position, and it can also be seen as an effort to strip
Miranda of her aura by exposing fierce competition behind the scenes. She
not only possesses the aura of the artist, but also embodies the treacherous
entrepreneur. She is set against Nigel, the magazine’s creative director, who
has helped Miranda to make creative decisions in the past. But when Nigel
thinks that he can finally leave Miranda and embark on a creative life of his
own, Miranda makes a scapegoat of him in order to preserve her own job;
Nigel’s new job is then given to Miranda’s rival.

Not only Miranda, but also the film itself, vacillates between the glorifica-
tion and the condemnation of fashion. The morality of the film seemingly can
be summarized in Miranda’s accusation of Andrea: “You sold your soul the
first time you put on that pair of Jimmy Choos.” At the end of the film Andrea
decides to abandon fashion and embark on a journey of self-realization.
But the thrust of the film is clearly Andrea’s coming of age through her life
in the fashion industry, and the film’s narrative structure and visual plea-
sure are clearly organized around the display of fashion. We could therefore
read two different sets of ideological values in this film: fashion as capitalist
vanity ultimately to be discarded, and fashion as creativity, freedom, and self-
realization, which characterize the essence of creative labor. This dual set of
values assigned to fashion makes up Miranda’s subjectivity. The struggles be-
tween Miranda and Nigel, or those between Miranda and Andrea, can be seen
as externalizing Miranda’s own internal tensions: she is torn between the logic
of art and the logic of commerce she simultaneously embodies. In spite of,
or perhaps due to, her arrogance and selfishness, Miranda absorbs the com-
plete attention and devotion of the people around her. But the artistic aura
she embodies is also demythologized by her own submission to power. Like
all creative workers, she possesses a split personality because she must both
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self-actualize and fulfill competitive market demands at the same time. The
film resolves these tensions by separating Miranda and Andrea. However, in
reality the actual operation of creative labor cannot be differentiated between
“good” artistic qualities and “bad” market calculations—and this, I think, is
a unique feature of creative labor that merits further exploration.

Creative Labor: Input and Processing

Marxist discussion of raw materials is valuable to our understanding of cre-
ative labor, because the new economy is characterized by the feeding of cre-
ativity —as one more type of raw material —into the chain of production. In
classical Marxism, there are three elements necessary for capitalist produc-
tion: raw material, labor power, and machinery; these are the material em-
bodiments of the “self-expansion” of capital. Simply speaking, the value of an
exchangeable good is determined by the labor and the machinery required
to transform raw materials into commodities. In other words, labor and ma-
chines are treated largely as tools employed to transform raw materials into
commodities.

Industrial Labor + Technology
Raw Materials Tangible Commodity

In the production of intellectual property, the input is not tangible raw ma-
terial but intangible knowledge, ideas, or expressions, which are provided by
the creative worker and transformed by technological mediation into com-
modities, whether something as “simple” as writing down musical notation or
as complex as putting together a Hollywood movie. In the creative economy
the factory is replaced by a computer, so that industrial labor disappears into
the creative worker working comfortably on his own.

Technology
Ideas Intellectual Property

(Creative Labor)

The two formulae differ most clearly in the form of input: tangible raw
materials in traditional industrial production are replaced by abstract ideas
and knowledge conceived and organized by a creative agent to produce intel-
lectual property. Theoretically, a creative idea is not depleted after exploita-
tion, and a single idea can be applied to an infinite number of products. The
ever renewing trend of “glam” in the fashion industry, for example, derives
partly from 1970s glam rock, whose visual dimensions were highly influenced
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by pop art of the 1960s. David Bowie himself can be seen as a specter peren-
nially haunting the fashion business in different forms. Glam, in an abstract
way, can be seen as a raw material to be applied in different creative processes
for different creative products. We could describe this characteristic as “non-
rival,” as an idea that can be shared infinitely. The economics of intellectual
property, therefore, might be described not in terms of scarcity, but of abun-
dance. Many argue that this inexhaustible dimension of intellectual produc-
tion is the key feature of the creative economy, in contrast to industrial capi-
talism’s basis in competition for limited resources.

However, a simple differentiation between scarcity and abundance does
not truly describe the differences between the creative economy and the tra-
ditional industrial economy. First, we must note that in Marxism, traditional
raw materials also have an inexhaustible dimension. According to Marx, “The
object of labour counts as raw material only when it has already undergone
some alteration by means of labour.” To Marx, raw materials differ from natu-
ral resources: natural resources are those means of production supplied by
nature without human assistance—such as land, wind, and water —and cre-
ate use-value without contributing to the formation of exchange value. In
all other operations of capitalism that create exchange values, raw materials
themselves must be understood as products of labor, meaning that they are
already processed. Raw materials, in other words, are both products of labor
and means of production. Cotton, for example, is both a product of indus-
trial extraction and a piece of raw material for further industrial manipula-
tion. “Hence we see that whether a use-value is to be regarded as raw material,
as instrument of labour or as product is determined entirely by its specific
function in the labour process, by the position it occupies there.” His inter-
est lying not in the primitive process of animalistic survival but in the ways
an advanced economy functions, Marx emphasizes that raw materials are not
collected to be consumed, but are embedded in the chain of production. They
must be constantly used and reappropriated, because it is through the inces-
sant process of production and consumption that surplus values are created.”
Therefore, in the chain of production, raw materials do not stay unchanged,
but are constantly transformed, consumed, and reappropriated to facilitate
the production of capital.

I want to emphasize that Marx does not understand raw materials in terms
of abundance or scarcity, as they are not inert and waiting to be exhausted,
but are always worked over by labor. Raw material in itself does not interest
himy; it is the applied labor that is vital to our understanding of capitalist pro-
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duction. It is in the processing of raw materials by labor that capitalism gen-
erates and recoups its energy. Marx describes the capitalist mechanism of raw
material production:

On the one hand, the immediate effect of machinery is to increase the
supply of raw material: thus, for example, the invention of the cotton
gin increased the production of cotton. On the other hand, the cheap-
ness of the articles produced by machinery and the revolution in the
means of transport and communication provide the weapons for the
conquest of foreign markets. By ruining handicraft production of fin-
ished articles in other countries, machinery forcibly converts them into
fields for the production of its raw material. Thus India was compelled
to produce cotton, wool, hemp, jute and indigo for Great Britain."*

While labor of the developing world continues to be exploited, production
efficiency is greatly improved by industrial machinery. They both help reduce
prices, and therefore expand markets. This process of constant harvesting
of raw materials then drives colonialism and imperialism, which further ex-
pands the production of raw materials, and therefore capital.

This Marxist understanding of raw material as continuous, inexhaustible,
and constantly transforming applies also to intellectual property, and our
understanding of creative labor would be productively enriched by taking
into account the continuous nature of raw materials. To return to our second
formula, the labor factor is effaced in the production of creative commodity
because ideas are thought to be produced effortlessly. But on a closer look,
labor is required both in the production of ideas—in the various forms of
training and experimentation, as well as group discussions and collabora-
tion—and, like all other modern forms of commodities, in the transforma-
tion of ideas, as raw material, into commodities.

Therefore the labor factor in the production of intellectual property is
manifested into at least two connected forms: labor that initiates ideas (CL")
and labor that transforms creative input (CL?):

Technology + Creative Labor / CL?
Ideas Intellectual Property

(Creative labor / CL")

Marx argues that raw material is not the origin of production but is em-
bedded in the incessant chain of production; as such, labor is also embedded
in the raw material. The production of intellectual property follows a similar
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logic, in that there is also no absolute origin of the creative idea as implied in
the traditional artist genius discourse, and therefore the two types of creative
labor (CL' and CL?) cannot be separated. The new ideas one is able to come
up with are necessarily versions of the products of previous cultural produc-
tions, and both CL' and CL? involve selection, processing, and recycling of
“old” ideas into “new” ones. Be it tangible commodity or intangible intellec-
tual property, the production input must be an output of a previous produc-
tion process, but at the same time the material is consumed and transformed
in order to produce surplus value. Therefore, as is the case in the capital-
ist mode of production, creativity, like traditional raw materials, cannot be
simply understood as either scarce or abundant, but needs labor input to
introduce it to the capitalist system.

I am not arguing that the logic of creative labor is identical to that of tra-
ditional labor, but we know that the labor involved in the production of intel-
lectual property is much more complex than that of traditional property, as
the identity of a creative worker not only resides in his or her output, but he
or she is also consumer and tastemaker. In his discussion of the creative class,
Richard Florida not only describes its work, but he also elaborately docu-
ments its lifestyle. The creative class is admired not only for its labor but also
for its consumption, as well as the intricate overlap between work and leisure
manifested among this group of people.” Members of this creative class con-
sume their own products, and they themselves define what style is. Due to
the quasi-artist status given to creative laborers, not only are they passive
consumers, but they are also their own critics, and they shape and endorse
trends. In the case of advertising, a profession which heavily manipulates
the notion of creativity, the success of agencies and individuals is directly
linked to awards received; the power to dictate and shape creativity is gov-
erned by the profession itself.'® This phenomenon is described as “peer re-
gard.” Andy C. Pratt argues that “peer regard works most effectively in fuzzy,
fast-moving environments that are about ‘quality’ not ‘quantity’: industries
driven by fashion and consumption changes are a good case.”” I agree with
Pratt that in the new creative industries it is the common task of peers to
shape what style is and what creativity is, but I believe that not only quality
but also quantity must be highlighted in the creative economy, in the sense
that abstract creativity and rational calculation constantly negotiate with and
complement each other.

Contemporary creative workers also exhibit strong entrepreneurial ability.
Creative workers tend to be freelancers, or have a job that is short term and
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insecure. In general, they are responsible for their own careers, so they need
to take risks, develop their own networks, and readily adapt to changing mar-
kets. In order to maintain their own competitiveness, they need to be inno-
vative, flexible, and sometimes aggressive in order to gain access to the latest
knowledge and opportunities provided by the market. At the same time, they
need to maintain good interpersonal skills, build trust networks, and offer
and receive peer support.”® As a result, many creative workers lead lives very
similar to those of entrepreneurs, and they manage their career more as entre-
preneurs than as artists, constantly coping with risks while remaining open
to new career breaks. Dialectically they manage their careers as much as they
are managed. As Stefano Harney argues, the creative industries are primarily
a manifestation of the logic of management, organizing labor in such a way
that it is not art being commodified, but the creative industries commodify-
ing those who produce art.”” Between the dynamics of management and the
dynamics of self-management, the creative worker is both empowered and
disempowered.

Despite, and because of, the trend toward flexibility, spaces for indepen-
dent work are actually shrinking. It is clear that the components of creative
freedom and individualism inherent in the traditional artist discourse are not
compatible with the components of peer evaluation and collective contribu-
tion in the discourse of creative labor. The notion of freedom continues to be
circulated, but it does not really describe the mode of production of the cre-
ative worker so much as it legitimizes job insecurity.> In fact creativity poses
hidden threats to our creative economy, and discipline must be enforced
to keep creativity contained. To be commodified for mass consumption,
the components of freedom associated with creativity must be restrained.”
Marissa Ann Mayer, vice president of search product and user experience at
Google, justifies the company’s exploitation of its creative labor by arguing
that creativity triumphs over and benefits from “rules.” By delimiting how
many designers work on each new product and for how long, management
limits the company’s investment. Mayer argues that this limitation is in fact
good for creativity, as their designers come up with better ideas and throw
away bad ones faster: “Constraints shape and focus problems and provide
clear challenges to overcome. Creativity thrives best when constrained.”?
While this creative economy craves creativity, it also recognizes strong incen-
tives to tame creativity. Creativity can be a most time- and capital-consuming
activity. If we indulge in it, it can eat up the entire support of the economy.
In other words, although this late capitalist economy relies heavily on cre-
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ativity, creativity—as an unraveling of potentialities and unfamiliarity —is
also a natural enemy of capitalism, whose principles are efficiency, produc-
tivity, and management. I believe the theory that “creativity loves constraints”
is not only Google’s justification for exploiting its creative workers, but a dia-
lectical demonstration of the threat of unrestrained creativity.

The simultaneous dichotomization and intensification of intellectual and
manual labor is manifested within not only identical creative agents like
Miranda in The Devil Wears Prada but also the creative class. We know that
the creative class is composed of a hierarchy of workers ranked largely by
their level of creative input: there are glamorous designers who make key de-
cisions, and there are also strata of less creative workers suffering from low
job security and high career risk. Research suggests that in the rapid expan-
sion of the service sector in the past two decades inequality grew within the
sector, not simply between sectors.?* As critics explain, “‘Hot’ industries and
‘cool’ jobs not only normalize, they glamorize risk, and the entrepreneurial
investment required of individuals seeking these jobs leads to a structural
disincentive to exit during difficult economic times. The image of glamorized
risk provides support for continued attacks on unionized work and for ever
more market-driven, portfolio-based evaluations of workers’ value.”** Such
an illusion is clearly a result of the aura accorded the creative dimension of the
creative class. In spite of the actual complex manifestation of creative labor,
the glamour of creativity continues to prevent us from seeing the intimate re-
lationship between industrial labor and creative labor, allowing the creative
economy to privilege spontaneous creativity as being naturally more valuable
than the labor required to change raw creativity into commodity, although it
is labor that really makes up the creative economy.

A radical subjectivism is still retained in the creative economy, in the sense
that creative energies supposedly emerge from a creator’s self-exploration,
and the creator’s expressive power derives from imaginative depth. At the
same time, creativity can now be planned, exercised, and executed by careful
formulation and coordination, and it has become a collective product. The
creative agent, then, is no longer an autonomous individual artist who exer-
cises creativity for her own sake; nor does she follow rigid rules to perform her
duties. But this agent combines both logics, maneuvering a diversified mode
of thinking and training in order to produce both creatively and industrially.
Endowed with both the elite status of the artist and the consumption pattern
of the leisure class, the popular imagination of the creative worker effectively
conceals her actual labor circumstances.
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The Democratization of Creativity

In the logic of the creative economy, there is a dialectic relationship between
creativity scarcity and creativity democracy. In order to justify their prop-
erty status, contrary to the other commonsense understanding that intellec-
tual property is “nonrival,” intangible materials like ideas and creativity are
understood to be exhaustible, so that activities related to sharing and copy-
ing can be delegitimized. Owners do not want to share their creative ideas
with others because, they claim, ideas can be exhausted through sharing and
copying. It is believed that the value of a creative idea decreases with each
successive iteration.”® In order to apply the notion of exhaustion to creative
ideas, these ideas must be understood in temporal terms: fashions come and
go; creativity becomes a sparkle doomed to fade away. Increasingly medical
discourse is also built upon concepts of competition; constantly mutating
diseases and viruses continually make drugs obsolete. In addition to fetishiz-
ing newness, IPR owners also artificially create scarcity. In her analysis of film
collecting in the vHS and DVD era, Barbara Klinger demonstrates that digi-
tally reproduced films can never become rare. But in order to raise the desire
for ownership among videotape or disc buyers, the language of scarcity (e.g.,
limited editions or rare items) permeates the discourse of video releases.?®
In order to conjure up the brand aura in spite of infinite production capaci-
ties, many companies, from Louis Vuitton to Nike, persistently introduce new
“limited edition” products to the market to keep the retail price high and
the queuing line long. The myth of exhaustion is most trickily revealed in
the case of publicity right, which is based on the assumption that celebrity
can become exhausted, so that the one who owns the public image can claim
property rights to the image. As Landes and Posner assert, “The trademark
and right-of-publicity cases . . . recognize that intellectual property can be di-
minished by consumption.”?” As I have mentioned earlier, while the image of
David Bowie is constantly alluded to in the fashion industry to give value to
new products, publicity right also assumes that Bowie’s value will decline with
constant use. Obviously both sides have their own audience.

The scarcity discourse of creativity is intimately related to the fetishiza-
tion of creative labor. To return to the formulae analyzed earlier, the creative
worker seems to be situated at the origin of the production process, which
places him or her in a more privileged position than the industrial laborer,
who is only a tool. The scarcity myth of creativity can be maintained in this
age of creative economy only by the exalted position of the creative agency. In
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examining the digitization of film culture, Michele Pierson asks to what extent
special effects are still special, if computer-generated imaging (cGI) effects are
taken for granted in current Hollywood productions, and whether these so-
called special effects only serve to meet the demand for photo-realism.?® Pier-
son argues that a discourse of scarcity is still maintained, but in the sense that
only a certain group of people (i.e., Hollywood) can produce such images.
The aesthetics of scarcity continues to dominate Hollywood’s fetishization of
CGI, which produces the effect of impressing upon viewers that special effects
are still special, and they are owned exclusively by Hollywood. While creative
workers employed by Hollywood studios or related corporations are subject
to the constraints of marketing strategies, company profiles, deadlines, and
teamwork, the decoy of the Hollywood brand unifies them as the abstract au-
thor of commercial films, thus reifying the values of this creative class.*® The
gay population is now sought after by the notoriously conservative Singapore
government on the assumption that gayness equals creative talent, and many
formerly prosperous and up-and-coming American cities are also investing
in cultural infrastructure to attract creative workers and (re)vitalize urban
areas.’® In general, the creative economy justifies the scarcity of creativity by
conjuring up the scarcity of creative agents in order to legitimize the discourse
of creativity ownership.

However, the myth of the scarcity of creative workers is both contradicted
and supported by the opposite discourse of creativity democratization. Re-
sponding to the rise of the creative economy, Florida articulates a new frame-
work of the “creative class,” which is unified by the values of individuality and
meritocracy, as well as the recognition of diversity and openness.* The elitism
embedded in the discourse of the genius is discarded, which limits the avail-
ability of the creative source. In this sense, Florida’s work contains a hidden
tension in his formulation of the creative class, as he argues that creativity is
both intrinsic to all, a biologically and intellectually innate characteristic in
all human beings, and realized only selectively. He is most disturbed by the
fact that only one-third of the workforce is employed in the creative sector,
in which employees are often treated much better than those in the manu-
facturing sectors. So he advocates expansion of the creative class. I infer that
Florida believes in the mutual reinforcement of the growth of creativity and
the growth of economics, both of which have no limits. In other words, he
uses a capitalist mind-set of development to understand creativity. He argues
that “the role of culture is much more expansive, that human beings have
limitless potential, and that the key to economic growth is to enable and un-
leash that potential.”** Although creativity is innate to all, within the capitalist
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framework the competitive dimension of the creative economy must be re-
tained and further emphasized, thus Florida’s self-contradictory discourse of
fetishizing something that’s supposed to be universal. Now competition rests
not in the discovery of individual geniuses, but in the democratization and
intensification of creativity, so governments need to promote the teaching of
“creativity,” and there should also be a more extensive merit system to reward
the creative ones.

Since the rise of the creative economy, creativity can no longer belong
only to a talented few, but must be democratized to expand the creative labor
force. John Seabrook observes that as the mainstream becomes ever more
homogeneous, the fringes have also become ever richer in cultural offerings,
with an enormous increase in niche markets as well as “artists” “Virtually
everyone under twenty-five I met at MTV was an artist of one kind or an-
other.”*® This phenomenon is reinforced by the 1PR legal regime, which has
also loosened the qualifications of authorship. Jane Gaines observes:

All works of authorship are original. Why? Because they originate with
authors. . . . Every work is an original work, regardless of whether it is
aesthetically unoriginal, banal, or in some cases, imitative. Every indi-
vidual person is also a potential “author” whose “writings” will be as
“original” as those of a renowned or acclaimed literary figure. . . . Copy-
right’s minimal point of origin requirement, which considers light fix-
tures and belt buckles as “works of authorship,” performs a critique of
traditional theory’s notion of authorial originality. Copyright law is a
great cultural leveler.**

As Gaines suggests, copyright’s loose demands on the qualification of author-
ship help democratize authorship, so that everybody can now be a writer
or an artist in the legal sense. With various new production (cheap cameras
and easy editing programs) and distribution (YouTube and other online sites)
technologies available, everyone can make and exhibit moving images, dra-
matically increasing the number of legitimate video artists worldwide. While
Gaines is right to point out the impact of this cultural democracy on the tra-
ditional understanding of the artist, we cannot assume this “cultural leveler”
will lead to a more egalitarian society. This democratization of creativity also
supports current economic conditions, so that the proliferation of creativity,
with the help of the legal protection of 1PR, continues to fetishize the capital-
ist value of creativity, and the competition toward creativity only intensifies,
as implied in Florida’s arguments.

The idea that everybody produces is not new to us, as the Birmingham
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school of cultural studies has demonstrated that consumption can be active
and political; this is most easily observed in the ways that fans not only ex-
change and accumulate ideas, but they also poach and create values.® But the
drastic democratization of art production training and art-performing ex-
perience is an altogether completely different phenomenon, as creativity is not
only democratized but also fetishized by our education system and popular
culture, to the extent that each of us is fed the illusion that “I” am uniquely tal-
ented. Seemingly contradictory ideas of creativity—elitist and democratic—
can also be found in today’s popular culture, in which fans think of celebrities
as gods. The structure of fan culture remains largely hierarchical: the audience
reveres the artist. But the coexistence of different conceptions of creativity
is more intertwined: although an artist may be so unique as to be worthy of
mass worship, the worshippers themselves may one day become idols in their
own right, as demonstrated by the global popularity of reality TV programs
such as American Idol. In other words, the creative economy’s celebration of
the democratization of creativity is manifested in the individual fan’s fantasy
of being an idol. Such creative democracy does not demythologize notions
of talent or deconstruct the associated hierarchy, as the Birmingham school
strives to do. It only reinforces competition and naturalizes the social ladder
based on the myth that everyone is equal. Going back to my discussion in the
previous chapter, creativity should not be revered only as a production drive;
we also need to acknowledge the creative dimension in reception in order to
recognize creativity as a process of social intercourse.

The reification of creativity as a form of personal aptitude permeates not
only discussions of creative labor but other, even oppositional discourses. Eva
Hemmungs Wirtén rightly observes that a major problem of recent critical
discourses against IPR expansion is the resurrection and reinvention of the
author under names such as “hacker.”*® The hacker becomes just another
romanticized form of artist, whose hacking exercises are considered his or
her own personal productions and expressions of creativity and freedom. As
a result, we continue to mythologize creativity, ignoring the actual labor in-
volved. Although Florida introduces the concept of class to address the col-
lectivity of creative labor, which seemingly takes away the individualist di-
mension associated with the artist, he essentializes the supremacy of creative
labor over other forms of labor. Class is a highly constructed concept; it is not
simply a structural category based on the nature of property ownership, but is
always politically and ideologically constructed. The notion of class therefore
requires a constant reflection on power. But today’s discourse on the creative
class is grounded on the assumption that creativity is the natural property or
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immanent capability of a selected group, or “aristocracy.” If we are to hold on
to the collective notion of class to understand the new creative labor, we must
also be alert to various contrived ideological matters related to identification
and representation, which Florida simply casts aside.

When we incorporate culture into economy, economy must take human
dimensions into account, and there are inevitable tensions between the two
logics that might result in a plethora of consequences. It is true that creative
labor might introduce noncapitalist economic notions of collaborative net-
works and creative ecologies. As some scholars argue, the community of the
creative workers might generate a collective resource which exists indepen-
dently of capital, “providing a mezzo-level structural defence for autonomous
artistic labour, and a politics of autonomy within and beyond the commodi-
fied cultural sector.”®” Other scholars have also emphasized that the intimate
entanglements between creativity and economy in current society actually
offer opportunities to develop working communities in which economic ac-
tivities are subordinated under wider social and cultural imperatives, so that
the economy can no longer afford to be blind to human affect and social re-
lationships.*®

However, there is also a danger of romanticizing the exercise of creativity
as liberation, which runs the risks of idealizing the working environment and
ideological limitations associated with this form of labor. The exaltation of
“taste” and “beauty,” for example, can be extremely intellectually constrain-
ing, and such sensational appeals also make the works readily available to be
appropriated by different political interests. In discussing the role of a pho-
tographer in the age of commodification, Walter Benjamin argues that the
photographer easily becomes “illiterate,” unable to read his own pictures be-
cause his production of the “beautiful” prevents him from seeing the political
content captured in his own pictures. Being lured into the production of the
beautiful and capitulation to the fashionable, the photographer can never dis-
cover the full meaning of his own work. In a period characterized by aestheti-
cization, Benjamin believes, people are too paralyzed by the “beautiful” to use
critical thinking to discern social ramifications. He praises photographers of
an earlier generation, such as Atget, who was able to turn his photographed
space into a crime scene: “Isn’t it the task of the photographer —descendant
of the augurs and haruspices—to reveal guilt and to point out the guilty in
his pictures?” However, the photographer, who was able to reveal to us the
optical unconscious in the nineteenth century, increasingly serves the status
quo by producing “the beautiful world.” The “creative” therefore covers up
political maneuvering. Benjamin claims, “The more far-reaching the crisis of
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the present social order, and the more rigidly its individual components are
locked together in their death struggle, the more the creative—in its deepest
essence a variant (contradiction its father, imitation its mother) —becomes a
fetish, whose lineaments live only in the fitful illumination of changing fash-
ion.” The crisis Benjamin refers to here is certainly fascism, but I think his
insights can also help us understand our present situation. He uses the term
“creative” pejoratively in the quote above, as he equates the creative to the pro-
duction of the beautiful, and therefore to insensitivity to any other forms of
knowledge. He argues that because current photographers no longer manifest
the physiognomic, political, and scientific interests shown among earlier gen-
erations of photographers, the photographs produced become “creative.”* In
general, Benjamin believes that photographers must be driven by the desire
for engagement with the world, instead of indulging in “creative” activities
to legitimize their indifference. As the earliest generation of photographers
shows, social engagement and craving for knowledge can be manifested in
many different forms— only through the submission of one’s creative efforts
to other social pursuits can the photograph be enlightened and captivating.

I will continue to explore Benjamin’s understanding of creativity in chap-
ters 8 and 9. Here let us be careful to avoid equating the creative with aes-
thetics, which might uncritically endorse the transcendental discourse of the
artist. It might essentialize one’s ownership of one’s work and dissociate the
work from its social embedding. The creative economy employs the creative
in exactly the way Benjamin criticizes it. In order to carry on Benjamin’s cri-
tique, our task is not to brush aside the materiality of creative productions
altogether and to consider them ideologically regressive, but to take creative
labor more seriously and understand it as a site of contestation. Creative labor
is informed by both the logic of modernist art and the logic of capitalism, and
this new form of labor is equipped with a wide array of aptitudes and values.
At the same time, it is also under a broader spectrum of pressure and exploi-
tation.

A problem of Benjamin’s argument is the way he takes production for
granted and associates labor as political. But the property logic, which is
predicated on the relationship between labor and product, works precisely to
depoliticize labor. I will follow up on this in the next chapter; but for now, it
suffices to consider the almost religious devotion to labor in traditional Marx-
ist thought. While property rights in capitalism are legitimized by the Lock-
ean thesis of the unalienating relationship between a person and his labor,
Marx conceptualizes labor (not labor power) along similar lines, in the sense
that labor is a basic condition of human existence and mediates the relation
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between man and nature, and therefore human life itself.** Marx believes that
human relations are largely defined by people’s labor and the sociopolitical
structures that instigate it.

Hannah Arendt launches a full-fledged criticism on this Marxist under-
standing of labor in The Human Condition: “In all stages of his work [Marx]
defines man as an animal laborans and then leads him into a society in which
this greatest and most human power is no longer necessary. We are left with
the rather distressing alternative between productive slavery and unproduc-
tive freedom.” Arendt is most critical of the private dimension of the com-
mon understanding of labor: “Of all human activities, only labor, and neither
action nor work, is unending, progressing automatically in accordance with
life itself and outside the range of willful decisions or humanly meaning-
ful purposes.” Therefore, instead of labor, Arendt emphasizes public ac-
tions, which distinguish humans from animals, from which politics arise. She
points out that Locke develops his property rights theory by using the notion
of labor.*' Locke claimed that by adding our labor to a certain piece of the
common life, we appropriate that piece into our private possession, and it is
the private nature of labor that legitimizes property rights. Arendt is disap-
pointed that Marx did not interrogate this logic but continued to privilege
this private site as the base of his political theories.

Following Arendt’s criticism, I must emphasize that labor should not be
privileged for the sake of its private relationship with the laborer, because it
runs the risk of preempting the social and the political (thus my criticism
of the discourse of rights, to be elaborated in the next chapter). But I think
Arendt also misses the point that instead of emphasizing the personal nature
of labor as Locke does, Marx stresses the social relations labor elicits. Through
labor people enter into definite social relations with each other, whether posi-
tively as members of the same community, or negatively, propelled by capi-
talism, as slave or master, lord or serf, or capitalist or wage earner.*” But the
creative economy works precisely to render creative labor radically private
and therefore apolitical. An urgent task for critics of the creative economy
is to explore the collective nature of creative acts, therefore the indissoluble
relationship between CL' and CL?, in terms not only of industrial collabora-
tion but also of meaning production. Creative labor cannot be substantiated
as one’s isolated toil, but is always embedded within the chains of industrial
production and meaning production, processes which are much more com-
plicated than the current concept of the author or artist can grasp.

In his studies of the intercourse between students and factory workers in
nineteenth-century France, Jacques Ranciére demonstrates the mutual desire
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of the two groups for the liberating possibilities inherent in the other’s ma-
terial labor situations.*® The confrontation between two different kinds of
workers and different modes of production could point out the deficiencies
and repressions in the different sets of social and subjective conditions, pro-
viding both of these groups with a new perspective from which to understand
desperation, social unrest, and revolution. Within a Marxist framework,
Ranciére seeks to reconceptualize the actual political meanings of industrial
laborers, who were considered the only people who could lead society to revo-
lution; it was not the nature of their labor or material hardship, but their pre-
determined quality of life that was the real source of agitation. By the same
token, Ranciére also “rescues” the notion of intellectual production from the
damnation of orthodox Marxists as nothing but “false ideology.” Most im-
portant, he demonstrates that the confrontation between different forms of
labor is politically productive, as such confrontations often help to denatu-
ralize the working environment one is too mired in to see beyond.

As such, the simultaneous embodiment of artistic and industrial logics
in creative labor is potentially revolutionary, as we can see the value of cre-
ative labor in its ability to bring to crisis the inherent limitations of both
logics. Instead of following Florida’s uncritical celebration of creative labor,
we might choose to complicate the constituents of creative labor and see such
complexity as politically confounding, because it constantly incorporates and
interjects different kinds of labor and different ways of thinking, although it
also means that workers are exposed to exploitation on different fronts. The
creative economy seems to have provided the infrastructure to realize the
democracy of creativity, which allegedly addresses the innate creative ability
of all people and promises to provide enough incentives and training to allow
all individuals to turn their innate creative ability into not only means of
self-realization but also forms of cultural capital. But the myth that every-
body can be creative uncritically endorses the superiority of creative labor
over other forms of labor, fulfilling the human-centered modernity project in
a different way. Instead, if we can discern the complex social embedding of
creative labor, we will not fetishize creative labor as a “higher” form of labor,
but understand that it actually embodies the site where contradictions of late
capitalism operate. Labor does not evaporate in the creative economy, but it
is only more intricately shaped to accommodate and justify a condensed and
twisted economic logic.



THREE

Creativity as a Construct of Rights

In recent discussions of IPR, particular rights—around issues such as territo-
ries, ownership, and negotiations among different rights holders—are often
the key site of contestation. But most fundamental to such discussions are the
author’s rights. Distributor’s rights are safeguarded under contractual trans-
fer of author’s rights, so that the distributor should be seen as a function of
the author,' and user’s rights are often formulated under the promises of fur-
ther creativity and innovation. The protection of author’s rights has become
a common moral principle for IPR critics of all positions, but the concept also
raises the question of creativity ownership. Highlighting the author’s rights
might reestablish the connection between creativity and labor, but it also re-
duces creative acts to products negotiable among discrete individuals, run-
ning the risk of turning all aspects of humanity into property. The author’s
autonomy seems to be protected: because the products of one’s labor suppos-
edly belong to the laborer alone, one can sell it to others at one’s discretion.
However, such autonomy is most fragile within a hegemonic structure, and
these individual exchange activities are easily manipulated by the dominant
class. We need a much more complex understanding of the author in order
to arrive at a proper understanding of the production of creativity that can
resist commodification.

In the previous chapter I argued that we must consider the author as (con-
structed as) both an artist and a laborer. Here I demonstrate that author’s
rights should also be put under critical scrutiny —it should not be understood
as natural and inalienable, but must be negotiated along two lines of logic:
the public nature of any rights and the spontaneous and diffusive tendency
of the signification of signs, that is, textuality. Both logics emphasize con-
nectedness through differences in terms of people and in terms of signs, and
their juxtaposition reminds us of the mutual conditioning between people
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and their ideas. Only by rescuing the uniqueness of human creativity can we
resist viewing creative products as controllable social products, and there-
fore relocate the liberating dimensions of art and culture. Chapters 1, 2, and 3
demonstrate the intricate relationship between the two logics of art and labor
in the forging of the creative economy and the subversive meanings of cre-
ativity to this overarching system. While the creative economy dialectically
manipulates the tensions between artistic production and industrial produc-
tion to turn creativity into a new condition of production, creativity is liberat-
ing because of the mutual conditioning and rejection between textuality and
industrialism.

Between Economy and Ideology

As individual modern legal concepts, trademarks, patents, and copyrights
all have long and separate histories in the West, let us first revisit briefly how
1PR developed in order to distinguish earlier forms of 1PR from current forms
in their different economy-ideology relationships. According to Christopher
May and Susan K. Sell, trademark protection was the first form of intellectual
property in Europe that resembled current patterns of law, when guilds devel-
oped methods of differentiating guild-sanctioned goods from others and of
enforcing their chartered monopolies in the Middle Ages. In the twelfth and
thirteenth centuries early forms of patent evolved when sovereigns began to
reward those who introduced new knowledge or industrial practices into their
territory, particularly in the form of technology transfer that reduced imports
and expanded exports.”> Most copyright scholars date the emergence of mod-
ern copyright to 1557, when the members of the English book trade received a
royal charter and became the Stationers of London, although it is also certain
that some form of copyright had been developed earlier.® Unlike trademark
and patent, which refer to commercial and industrial practices and knowl-
edge in a general sense, copyright is related to the invention of a specific tech-
nology: the moveable type printing first used by Gutenberg in 1451 in Europe.
A.]. K. Robinson demonstrates that exclusive rights to print certain books
were granted by the Senate of Venice to individuals as early as 1469, eighteen
years after mass printing was invented.*

As industrialization and commercialization continued to develop rapidly,
these primitive IPR concepts were constituted in national laws and enjoyed
stronger protection. The first patent law dates to 1474, when Venice enacted
its first patent statute decree, requiring the inventors or manufacturers to reg-
ister their new and inventive devices in order to obtain the right to prevent
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others from using them. Print capitalism began to drive the socioeconomic
development of Europe in the sixteenth and seventeenth centuries,” and the
first copyright law, the Statute of Anne, was passed in the U.K. in 1709, which
soon led other European countries to pass their own versions of copyright
laws. In 1787 the U.S. Constitution enacted its Patent and Copyright Clause
(Article I, section 8, clause 8), which grants Congress the power to promote
the sciences and arts by ensuring the rights of authors and inventors. Trade-
mark is treated separately in the U.S. Constitution, as part of the commerce
law, while European countries enacted individual trademark laws, such as the
Trade Mark Registration Act in 1875 in the U.K. and Legislation Relating to
Commercial Marks and Product Marks in 1857 in France. Each of these legal
concepts was a necessary byproduct of the new industrial and market condi-
tions, and they individually and collectively witnessed the expansion of capi-
talism.

In spite of the increasing attention given to intellectual property legis-
lation among Western countries, in the nineteenth century there was not a
clear set of international standards all countries needed to follow. The diver-
sity of intellectual property policies among countries was in part a function
of their different stages of development.® Individual 1PR-related laws were
developed to introduce foreign technologies or artistic works to a country
and to provide incentives for domestic innovation and creativity. In other
words, these national laws were international in scope but driven by national
interests. As capitalism continued to develop, patents and copyrights were
increasingly conceptualized as trade issues that involved grave international
commercial and political interests, and a dense network of bilateral treaties
began to emerge in the nineteenth century. Out of the complexity and con-
fusion arose a quest for broader multilateral agreements. At the same time,
individual inventors like Thomas Edison and Werner von Siemens and their
corporations, as well as established authors like Victor Hugo and Mark Twain
and their publishers, pressed for higher standards of international patent and
copyright protection.” With the active involvement of these interested parties,
particularly the lobbying efforts of large predatory corporations, multilateral
patent and copyright treaties were developed; the most important ones were
the Paris Convention for the Protection of Industrial Property of 1883 and the
Berne Convention for the Protection of Literary and Artistic Works of 1886.
In the early twentieth century, with extensive national and international 1PR
laws in place, lawsuits abounded, along with growing international competi-
tion.” Although these treaties might be seen as evidence that some forms of
globalization existed before the 1970s, the scope and power of these treaties
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by no means matched those of the Agreement on Trade-Related Aspects of
Intellectual Property Rights, to be discussed later.

Underlying this legal history, which was heavily manipulated by commer-
cial and political interests, was a parallel history of philosophical discussions
among thinkers and critics concerning the meanings and values of IPR. Adam
Smith contended in 1762 that “the property one has in a book he has written
or a machine he has invented, which continues by patent in this country for
fourteen years, is actually a real right.”’® But the combination of the individual
concepts of patent, copyright, trademark, and the like into a coherent concept
of “intellectual property” occurred only in the nineteenth century. Borrow-
ing John Locke’s ideas of property rights to articulate the ownership of ab-
stract ideas, prominent nineteenth-century moral and political philosophers
such as Herbert Spencer, Lysander Spooner, and Thomas Jefferson wrote of
IPR as an abstract philosophical concept;" thus the concept of IPR must be
traced back to Locke. According to Locke, people have a natural right to the
things they have removed from nature by their own labor, and people should
be protected by the state from any—including the state’s—infringement on
their property: “The labour of his body, and the work of his hands, we may
say, are properly his. Whatsoever then he removes out of the state that nature
hath provided, and left it in, he hath mixed his labour with, and joined to it
something that is his own, thereby makes it his property.” Given the logic of
the inalienable relationship between a person and his labor, property rights
are intrinsic to human beings and should be applied universally. To Locke, the
role of the state is to enforce, instead of legitimize or negotiate, this universal
right. Property was not created by government, but it was the source of gov-
ernment. As a result, “government has no other end but the preservation of
property.”'?

Two centuries later, Spooner, who is considered the first person to use the
term “intellectual property” in print, argued that concepts of property rights
apply to intellectual property as well: “When a man digs into the earth, and
finds, and takes possession of, a diamond, he thereby acquires a supreme
right of property in it, against all the world. . . . By the same rule, when the
scientist, in his laboratory, discovers that, in nature, there exists a substance,
or a law, that was before unknown, but that may be useful to mankind, he
therefore acquires a supreme right of property in that knowledge, against all
the world.”*

In Locke’s moral philosophy man evolves by conquering nature;* the
nineteenth-century notion of IPR is also individualist in nature. Celebrat-
ing man’s material and intellectual reign over nature, both property rights
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and intellectual property rights promote competition to drive social develop-
ment. This is particularly evident in nineteenth-century 1PR moral philoso-
phy, which celebrates social progress and individualism by arguing that intel-
lectual property—primarily human ideas—epitomizes social development
through diversity and selection. In general, we can say that the seventeenth-
century discourse of property rights and the nineteenth-century discourse of
IPR are both rooted in a certain “possessive individualism,” which is driven
by the concerns of human freedom and market relations. As C. B. MacPher-
son explains, in possessive individualism one is human only insofar as one is
free, and free only insofar as one is a proprietor of oneself; therefore society
can only be a series of relationships between sole proprietors, i.e., a series of
market relations.”® As a result, market logics are legitimized by the ideology
of individualism.

Echoing MacPherson’s logic, Nicos Poulantzas argues that modern prop-
erty rights law is manifested, not directly as an instrument of the dominant
class, but indirectly through dominant values such as liberty and equality.
Accordingly legal norms can be granted a wider validity, effectively subordi-
nating everybody to the interests of the dominant class.'* MacPherson and
Poulantzas are correct in identifying liberty and equality as the key ideological
components of the property rights concept, but in the era of global capitalism,
economic forces have now gained a much more powerful role. Economics di-
rectly interfere with the operation of 1PR, without resorting to its legitimiza-
tion by existing modernity concepts such as freedom and justice. Instead of
promoting new ideas, the current IPR legal system has a tendency to protect
monopolies, secretly allowing market competition to wither. Herbert Spencer
celebrates the concept of intellectual property as a manifestation of free com-
petition that leads to evolutionary progress, but today’s 1PR legal regime often
deters competition and favors monopolies.

I am not arguing that the notion of possessive individual rights no longer
applies to the current regime; in fact the ideology is only reinforced by trans-
forming and aggrandizing individual interests into corporate interests. This
new global order is epitomized by the latest monopolization of 1PR by the
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPSs),
which incorporates the standards of protection embodied in earlier multi-
lateral 1PR treaties like Berne and Paris and adds the new considerations of
global markets and new technologies.”” The most significant contribution of
TRIPs is in the realm of enforcement, because it is administered by the power-
ful World Trade Organization (WT0), which directly links 1PR to the chains
of trade.”® The Agreement entitles a member country whose nationals are in-
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jured by another member country’s failure to comply with TRIPs standards
to file a complaint with a wTo panel; if the panel finds noncompliance, the
victim country can employ otherwise proscribed trade sanctions against the
offending country.” Enforced by the wro, 1PR, and others such as the Gen-
eral Agreement on Trade in Services (GATS),?® has become the most impor-
tant global regime to regulate the transfer and commodification of intangible
materials. While 1PR history can be seen as progressing from the national
to the global, it is also characterized by the move from competition to mo-
nopoly, contradictory to our commonsense understanding of globalization
as market-driven. The nineteenth-century concepts are based on individual
freedom, but the new IPR regime is driven by corporate interests, and it is
meant to maintain the present global order instead of promoting change. In
the words of Samir Amin, “The wTo’s plan for world economic government is
an ultra-reactionary project in the full sense of the word: it means returning to
earlier forms of the international division of labor.”* It is largely through the
keen pursuit of a number of private enterprises that TRIPs and the resultant
IPR regime can organize these once rather discrete treaties and concepts into
a new global regime; TRIPs may be seen as a stunning triumph of the private
sector in shaping global 1PR rules and in enlisting states and international or-
ganizations to enforce them.”> Many of the wT0’s treaties can be understood
along the logic of dispossession, as strategies of current neoliberal capitalism
to usurp everything, tangible and intangible, from the public to the private.®

The economic determinism of classical Marxism, by which some Marxists
boil everything down to simple results of economic logics, has been widely
criticized. But the new phase of global capitalism might prove once again
the validity of this strand of thought. Logics of global capitalism have now
infiltrated all parts of our lives, and the wide spectrum of the social and the
cultural is indeed increasingly and directly conditioned by economics. The
enormous legal power inherent in IPR also clearly supports the new global
capitalism. We need to be reminded that late capitalism “is a system which is
no longer governed by any transcendent Law; on the contrary, it dismantles
all such codes, only to re-install them on an ad hoc basis.”** The 1PR regime is
such a system: it is so powerful, but it is also full of contradictions and room
for negotiations, so that stakeholders can advance their benefits. In contrast
to the nineteenth century’s 1PR philosophy of individualism and competi-
tion, the underlying agenda of the wTo is to further strengthen the compara-
tive advantages transnational capital already receives. But this does not mean
that the current 1PR regime is devoid of all normative values. The difference
between nineteenth-century philosophical discourse about 1PR and today’s
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WwTO regime resides in the different relationships between the legal and the
moral: the previous IPR discourse legitimized itself by resorting to already
accepted normative values of modernity, whereas the contemporary 1pr dis-
course needs to enforce a new set of moral norms in order to validate this
global legal regime.

It has been widely assumed that ideologies are first articulated in existing
customary rules and moral standards, which are then incorporated into law.
Once a formal legal rule has been announced, it often subsumes existing cus-
toms, and members of the society look henceforth to the legal rule rather than
to customary practices for guidance. Legal regulation, according to Hugh
Collins, is a more precise and advanced articulation of the requirements of
the dominant ideology, instead of embodying anything new.”® The recent ad-
vent of the 1PR legal regime might demonstrate an opposite movement: IPR
laws are designed not to supersede but to condition new customary practices
demanded by a new economic structure. The creative economy cannot oper-
ate without people’s voluntary respect for PR, but this new norm is extremely
difficult to establish, in part because the copying and the sharing of intellec-
tual property have been made much easier by newly available technologies.
The 1PR morality might deter certain law-abiding global citizens, but 1PR of-
fenses are still part of the everyday for many people. Piracy and counterfeit-
ing cannot be eradicated, in spite of fervent attempts to do so.?* Contrary to
Collins’s argument, the IPR legal regime is not designed to take over existing
practices, but to enforce a new but “unnatural” global ideological structure.
It is therefore both ideological and legal: its aim is to perpetuate respect for
intellectual property ownership, but its legal dimension demonstrates how
difficult this ideological task is, in that it has to resort to the threat of pun-
ishment to stop people from copying. If the concept of property rights needs
such ideas as individualism or progress to legitimize its advocacy of owner-
ship, the new IPR regime resorts to the already normalized property rights
logic to infiltrate a new moral system.

There is a clear artificiality about this IPR regime, and some Marxist schol-
ars describe IPR as another form of reification.”” In order to protect the wide
range of intangible materials appertaining to the current phase of capital-
ism, IPR deals with extremely diversified matters embedded in very different
social, cultural, and political contexts, while at the same time coordinating
capital and knowledge flows within and between the developed and the de-
veloping world to maintain global order. Tarleton Gillespie describes the new
copyright system as a “regime of alignment”: the alignment of distribution
systems through material and legal constraints, the alignment of allied insti-
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tutions through technologically enforced licenses and ideological linkages,
and the alignment of access, use, and consumption through a network of re-
strictions and facilitations.?® This logic can be expanded to explain the current
manifestation and power of IPR in general, which further aligns the different
rights components of patents, trademarks, copyrights, and so on. The seem-
ingly unrelated issues IPR has to deal with include online media piracy, de-
veloping countries’ access to medicine, and the effects of transnational brand
names on global consumers, to name a few. Although 1PR does not work
to conflate and reduce all these relatively autonomous social and cultural
fields into simple structures, it effectively organizes these disparate matters
by promising and endorsing the unified moral discourse of respect for owner-
ship, “Thou shalt not steal.”* At stake is the conflation of old property rights
morality and new IPR discourse. The strong component of rights in recent IPR
discussions allows moral topics to evade actual economic logics to form a new
global common sense. The notion of rights, I believe, is both the ultimate goal
and the magical element holding the artificial IPR system together, which also
indirectly holds together the creative economy.

Authors’ Rights and Creative Commons

There are two prevalent approaches to dealing with 1PR. First, there is the
positivist approach, with which legal experts and lawmakers try to perfect
the legal system. Such discussions involve a careful balance of interests and
various contexts of events, and as such make the discussions highly techni-
cal. Copyright, for example, might be among the most incomprehensible and
self-contradictory modern laws, because it is full of exceptions and room for
argument.*® The IPR legal regime in general is a quintessential example of a
modern technocratic device because of its extreme technicality.

Recently 1PR discussions have proliferated in public space, particularly on
the Internet. Based on the amount of critical public commentary 1PR has re-
ceived, some argue that no area of the law has been under more fire. However,
these discussions are confined among a relatively small group of interested
and informed individuals, and their pervasive discussions have not yet led to
general public comprehension of the real implications of IPR on global poli-
tics.”® Most depressing, these discussions have had minimal effects on actual
legislations. While the Sonny Bono Copyright Term Extension Act of 1998,
which provides twenty more years of monopoly to copyright owners, has at-
tracted much criticism in the past ten years, the U.S. Supreme Court is still
unmoved by a recent constitutional challenge to the law led by a team of
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esteemed international economists and law experts.*? As a cultural studies
scholar, I am wary of taking the positivist approach to critically deal with 1PR,
in spite of my appreciation of the tremendous efforts esteemed scholars and
activists have devoted to educating the public about the social meanings of
IPR. As Herbert Marcuse pointed out as early as the 1940s, in our modern
society, which honors technological process as a new rationality and a new
standard of individuality, the free economic subject is “rationalized” into the
system.” It might be futile to interrogate the 1PR regime through its techni-
cality because that would only lead to the perfection of the system, instead of
nurturing a critical position from which to reflect on the taken-for-granted
notions of property and of rights. One 1PR expert admits that the more she
is drawn into the study of intellectual property, the more she speaks the lan-
guage of the law and develops her critique based upon the law, and therefore
the more she becomes “co-opted” by the law.**

The second dominant approach in current 1PR studies focuses on the dis-
cussion of rights, or more precisely, the balance of interests among stake-
holders. These critics can be categorized into two opposing camps. Those
advocating strong IPR protection claim that the protection of the rights
holders and the fostering of creativity is basically the same thing: by protect-
ing existing work from infringement, creators’ financial rewards are maxi-
mized, thus encouraging further creative acts. Collective well-being and social
advancement will ultimately be achieved through the protection of individual
rights holders. Those promoting a weak IPR regime argue that the more easily
ideas and expressions can be accessed and circulated, the more creative prod-
ucts will result. They criticize tight 1PR controls for being hegemonic and for
fortifying the uneven global distribution of wealth both on the individual and
international levels.’® They believe that the purpose of intellectual creation
is to serve all humankind, which is better fulfilled by allowing the fruits of
knowledge and creativity to remain public.>*®* While the advocates for strong
IPR tend to identify with the rights holders and those supporting weak 1PR
with users, what is taken for granted in both camps is the endorsement of the
“author”: among 1PR advocates the author is understood strictly as the idea
originator, while those promoting weak IPR see users as potential authors who
should be allowed to adopt existing ideas to create new ones. This is clearly
evident in the logic of Creative Commons.

Creative Commons, which emphasizes sharing rather than owning, is one
of the most influential alternative copyright programs. The project aims to
develop alternative approaches within the legal framework of the current
copyright system to handle copyright licensing that encourages contributions
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to the public domain.”” Johanna Gibson is right to point out that Creative
Commons challenges the dominant model of creativity, which promotes ad-
herence to the original form and the mythology of the creator. Creative Com-
mons demonstrates that creativity and knowledge can be transferred and de-
veloped in processes of viral form.*® It confronts the ways creativity has been
industrialized, and the license also dilutes the economic drives of creative acts
that underpin the current 1PR regime.

However, Creative Commons is ultimately also a project for the author
and supports IPR’s underlying property rights and possessive individualism
rhetoric. In Creative Commons, the author is considered both the copyright
holder and the user: the author retains the rights to her works and also ac-
cesses others’ works to produce additional works. Within specified limits,
people may use the works licensed under Creative Commons without paying
royalties, but all current Creative Commons licenses require that users and
copiers supply attribution in the manner specified by the original author or
licensor, and they also state that the author’s moral rights cannot be affected
by the license. Authors who choose to license their work with Creative Com-
mons and similar alternative programs do not forfeit their names, but the
licenses allow their names to travel more freely, and the authors can see their
work distributed on the Internet and other media more effectively. Presenting
one’s work under a Creative Commons license or other alternative licensing
option does not mean giving up authorship rights—quite the contrary. These
licenses can be seen as reinforcing the author’s control by allowing her to tai-
lor her own copyrights, as Creative Commons licensors can stipulate how
their works may be used and quoted.

In a way, this understanding of the author as both the rights holder and
the user protects both the stakeholders and the public domain. But the two
are tied together in the sense that the public must first of all endorse the con-
cept of the individual author. An author’s moral rights are held supreme in
Creative Commons, and I believe that it is precisely this thinking that needs
to be reexamined. Hannah Arendt believes that rights are not something in-
born, but that they are always negotiated within a political community and
given to individuals by that community, and she warns us that the notion of
the private should not be taken for granted but be the dialectic other to be
disparaged or negotiated by all meaningful political discourses.*® By empha-
sizing the moral rights of individual authors, Creative Commons tends to de-
contextualize their works from the common social conditions in which the
authors are caught, in spite of its opposite claim. What I find problematic
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about the project is that despite its publicized aim of promoting sharing, the
authors remain isolated individuals.

The persistent themes of Adorno’s criticism of popular culture— the stan-
dardization of commaodities, consumers’ submissiveness to authority, and the
manipulation of mass consciousness through entertainments—have been
deemed obsolete in the late capitalist economy, because people are no longer
considered separated into the two discrete categories of producers and re-
ceivers, but all are producers and receivers in some sense. Everybody partici-
pates in the affective economy, so that power is dispersed and simple control
is impossible. The rhetoric of Creative Commons, in which everybody is free
and equal, seems to fit this new scenario much more aptly than Adorno’s
oppositional model can. But when everybody is considered a private sub-
ject equal to everybody else, it is impossible to conceptualize politics. Arendt
states that because humans are not born equal, we need to come together and
do our best to build a fair community out of the inequalities provided. Poli-
tics therefore should be about publicizing and socializing private conflicts,
broadening the scope of matters concerning individuals to allow collective
bargaining.*® Creative Commons tends to facilitate the reverse: sharing is pos-
sible only after the recognition of the author’s private and privileged position,
which can be occupied by each of us. This gives us the dangerously false im-
pression that both authority and coercion have disappeared.

Equality is not given but must be painstakingly negotiated and constructed
among inequalities. Creative Commons does not play the public role of re-
vealing and negotiating the interests of different groups; it is conceptualized
simply as an inert platform facilitating an author’s organization of his or her
own rights. The celebration of individuality is in accord with our capitalist
society’s emphasis and manipulation of differences and liberty to promote
the unrestricted exercise of individual goals, which not only breed apoliti-
cal relationships and perpetuate social hierarchy, but also hinder the con-
ceptualization of alternative politics. I support the way Creative Commons
helps authors find alternative copyright options, but we should not expect it
to challenge the underlying logic of 1PR; quite the contrary, Creative Com-
mons is only one of 1PR’s effects, giving us yet another copyright option in
the age of flexible accumulation. The acts of negotiation that Arendt treasures
are simply not structured in Creative Commons, which therefore excludes
politics.

A structural limitation of Creative Commons resulting from its noncon-
frontational politics is its noncommercial nature: it is stipulated that the li-
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censed work cannot be used for commercial purposes. This rule is not forced
upon Creative Commons by the commercial world, but it is an internal rec-
ognition that the license can only function this way. Consider that once a
Creative Commons work becomes profitable, those authors who locate their
earlier contributions to the work could ask for a share, and goodwill would
collapse. By imposing a noncommercial environment, Creative Commons
will remain marginal and nonoppositional to the mainstream copyright cul-
tures.

One alternative to the Creative Commons project is hacking. However, as
I pointed out in the previous chapter, the dominant imagination of the pirate,
the quintessential figure of antilegality, is extremely individualistic, and its
romantic image is built around the discourse of agency.* The contemporary
reverberation of the romantic pirate figure is most obviously detected in the
hacker discourse, in which figures such as Linus Torvalds, the Finnish uni-
versity student who developed Linux, are celebrated as heroes.*” In fact the
hacker discourse is largely a representational product, fictively in popular
films and literature, or socially in hacker publications. In Hollywood repre-
sentations, for example, while hackers might be positioned as dangerous and
sometimes naive, the characterization of the hacker as hero is also extremely
common. The release in 1983 of the hacker thriller movie WarGames (directed
by John Badham), which features a teenage computer genius who acciden-
tally hacks into the Pentagon’s defense system and initiates a countdown to
the Third World War, both produced and reflected the formation of a new
hacking culture emerging at that time. Many young males were attracted to
the smart and good-natured protagonist and started to model themselves
after him. One first-generation hacker recounted, “I'll admit it, my interest in
hacking was largely influenced by [ WarGames].”** Hollywood’s subsequent
enthusiastic adoption of the hacker narrative is the best demonstration of the
heroic dimension of the common hacker discourse, attesting to Wirtén’s criti-
cism of the resurrection of the author in anti-1PR discourses.*

The reality is that hacker culture is highly collective in nature, which has
not been properly documented in mainstream representations. Hackers form
communities through different public fora, from print pamphlets and elec-
tronic bulletin boards in the era before the Internet, to various online means
such as email lists and blogs. They also announce new hacking methods and
document their hacking experiences in these public arenas. Their fame is con-
structed from “forbidden knowledge,” in the contradictory sense that it is
both private (an illegal and solitary experience) and public (knowledge made
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known to others).*> What is privileged in mainstream representations is not
communal activities but the visibility of the hacker hero.

In fact these hacker and open source software communities are much more
destructive to the current 1PR system than programs like Creative Commons.
I find Christopher Kelty’s remark enlightening, that free software should be
rethought as a collective, technical experiment rather than as an expression of
any ideology or culture.*® Although Kelty is also interested in Creative Com-
mons because of its practical approach to solving real problems instead of
engaging in ideological entanglement, I believe it is open source software like
Linux that is more germane as a real alternative to the dominant 1PR logic be-
cause of its technological and negotiation dimensions. First, at stake in open
source software is the technology that strives to advance potentials, not the
will of individual agents to realize control over the technology. Second, the
participants constantly interact and negotiate during the process, and they
give and take in ways that form a community. Although in this software the
human dimension is clearly essential, the participants are mostly nameless
volunteers, and they find a sense of satisfaction in contributing their creativity
to the project, often without any financial reward or fame.

Besides operating systems such as Linux and Android, the vigorous sub-
titling activities taking place online demonstrate another open source de-
velopment. Many illegal sharing activities found in the Chinese cyberworld
concern the uploading and downloading of contemporary foreign television
programs, particularly those from Japan and the United States. The uploading
can be extremely systematic and efficient, almost simultaneous with the pro-
gram’s first broadcast in the original countries. While these activities demand
uploading efforts by residents in foreign countries, core to these activities is
subtitling, as most Chinese people do not understand the original dialogues.
As such, a number of subtitling groups have arisen in Chinese-speaking com-
munities, such as subpig, TVBT, FRM, and YTET, and they are extremely effi-
cient and mutually competitive in subtitling the programs. Kelly Hu provides
an intimate study of the operations of these groups; she finds that almost all
participants are voluntary, and they remain mostly anonymous. There are
core members in each of these groups who constantly recruit and train vol-
unteers, and the volunteers in turn work cooperatively and responsibly with-
out any real financial reward. Such fan labor is driven by a number of factors,
including passion for the programs, the sense of belonging to the group, and
the sense of satisfaction driven partly by the competition among the subtitling
groups.”’ These subtitling activities, as I have said, can also be understood as
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part of the open source movement, as the addition of subtitles modifies the
content and helps distribute it to a wider audience. Not only can such non-
profit sharing intervene and disturb the commodity society, but the partici-
pants also develop bonds by sharing their creative labor, therefore recon-
necting the content recipients’ individuated experiences conditioned by the
modern mass media environment. However, these activities are not radically
severed from mainstream society. Hu, interestingly, describes the work ethic
of such labor as neoliberal, as they are affective, flexible, and mediating. But
Hu does not explain how the absence of personal financial gain can be fac-
tored into this neoliberal work ethic. Or is this form of labor a critique of neo-
liberalism? Also the reputation earned in such activities is very different from
that of the traditional author, which ascribes the cultural products to personal
ownership. It is the new communal connections brought about by these ac-
tivities which most interest me.

Reexamining the logic and assumptions of the author’s rights is a funda-
mental challenge to the current IPR hegemony, and also encourages exami-
nation of the piracy and counterfeit cultures. Anthropologists have inces-
santly reminded us that the notions of “authenticity” and “rights” in the 1PR
discourse are not universal, and that different people understand counter-
feiting and piracy in a wide range of ways. Research shows that Vietnamese
consumers of counterfeits care less about brand or product authenticity than
quality or affordability, while Indonesian indie fashion designers engage in
bricolage to respond to and become part of a new transnational youth cul-
ture.*® East Indians understand “real” and “fake” in immigration terms: buy-
ing American brands, although in the form of counterfeit products, helps
them to access the foreign and a better place.*” Instead of holding on to au-
thor’s rights as inviolable, we need to explore how appropriations and circu-
lations can be understood and practiced differently so that we can expand the
repertoire of politics against the hegemony of “originality” and beyond the
IPR confine. These activities are vivid examples showing us the limitation of
using the economic rationale in understanding culture, and they also demon-
strate that we do not need to take the author’s moral rights for granted.

Beyond Rights: Connections of Humans and Signs

The 1PR regime focuses so narrowly on the author because it is the author
who produces signs and expressions. A more pertinent question to ask is
whether signs or text can be owned. In connection with the practices of com-
munity and technology just discussed, the notion of textuality also directly
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challenges any blind endorsement of the author’s rights. According to Saus-
surean linguistics, no text is created or owned by one author, but all significa-
tions are related synchronically and diachronically; thus the notion of textu-
ality. Roland Barthes, arguing the death of the author, asserts, “A text is not a
line of words releasing a ‘theological’ meaning (the ‘message’ of the Author-
God) but a multi-dimensional space in which a variety of writings, none of
them original, blend and clash.”*® All texts are necessarily incomplete, and
meanings necessarily proliferate, which is particularly evident on the World
Wide Web, which more ostensibly demonstrates how meanings are produced
and related to others in complex, multilayered ways. Textuality therefore pro-
vides a model for us to understand meaning production completely different
from the dominant 1PR discourse. We do not need to mythologize text as a
living organism that grows on its own, but human participation and commu-
nications are always an essential part of the textualization process, echoing
the serendipity discussed in chapter 1.

While the basic unit of a text is the sign, individual signs also have textu-
ality, preventing their meanings from being contained. Trademark laws are
designed to legalize and protect ownership of trademark as sign, and it is
widely argued that the culture of signs has increasingly fashioned our present-
day “disorganized” capitalism, in which people are actively shaping and being
shaped by the expressive component of commodities.” Through the com-
modification of signs, everyday life is aestheticized. Cultural relationships can
now be produced and manipulated by the culture industry, which constructs
and circulates signs and affects. At the same time, this global order must be
maintained by shifting structures of cultural differences to legitimize the in-
equality essential to globalization.”> We might say that globalization is char-
acterized by the mutual conditioning of the production of “culture” and the
production of “cultural differences”; such mechanisms make signs the fun-
damental components of today’s global order. However, the strong ideologi-
cal desire to control signs is always resisted by the sign’s own textuality —the
tendency of proliferation and reordering, and signs signify by engaging in
the metonymic transfer and exchange of meanings. If we could displace the
ownership discourse into a textuality discourse, the subversion of 1PR could
be realized without identifying any subverting subject position, allowing us
to resist taking the simple discourse of rights for granted.

Branding is a major manifestation of the ways sign is used and exploited by
multinational corporations, but, as Naomi Klein demonstrates, global brand-
ing also helps unite diversified “antiglobalization” coalitions and agendas. Due
to the sheer scope of impact and the global ambitions of multinational corpo-
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rations, their fame and success also facilitate the “creative” coalitions of activ-
ists: “So you can build a single campaign or coalition around a single brand
like General Electric. Thanks to Monsanto, farmers in India are working with
environmentalists and consumers around the world to develop direct-action
strategies that cut off genetically modified foods in the fields and in the super-
markets. Thanks to Shell Oil and Chevron, human rights activists in Nigeria,
democrats in Europe, environmentalists in North America have united in a
fight against the unsustainability of the oil industry.”*® Unlike appropriation
artists such as Hans Haacke and Dorean M. Koenig, who appropriate famous
brand names to protest against copyright hegemony and the corporate con-
trol of culture,* these programs call attention to the brand itself rather than
the artist function. In such movements, the driving force does not come from
a hacker or a pirate; it is the brand itself that activates the energy. These activ-
ist activities indirectly witness the fantastic and all-encompassing nature of
brands and trademarks, which unite diversified and always changing prod-
ucts under a single image. And with their metonymic effects brands also nega-
tively help bring together originally quite disjointed political projects.

Globalization relies on representations for the circulation of meanings and
power, yet these border-crossing globalized trademarks are transgressive in
nature and can be usurped by other players in ways subversive or not. While
oppositional programs can be organized around a brand name, appropria-
tions of famous trademarks can take place in different contexts. In a recent
article Paul B. Bick and Sorina Chiper call our attention to the swoosh sign
and the name “Nike” carved into a gravestone in Haiti, where the visual sign,
more than the name of the dead, designates the deceased. While the swoosh’s
multiple and idiosyncratic recontextualization does not suppress its source
meaning, in the sense that its intended suggestions of freedom, speed, and
grace continue to signify here in the tomb, the trademark has also become
a convenience object, a collective symbol that anyone can feast on, whose
meanings both multiply and impoverish.” Signs transgress because they build
new connections and open new horizons, waiting to be understood and re-
written.

Not just signs, but even information tends to proliferate in the creative
economy, which is characterized by the urge to aestheticize information
and knowledge into a stylistically, or even emotionally, pleasing experience.
Therefore dry knowledge and information must be turned into enjoyable
consumption—whether as experience, feelings, or emotions—so that infor-
mation is given a humanistic veneer. But softening its edges also incurs the
production of residues that are of no use. Alan Liu describes a “politics of
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cool” that is recently evidenced in design and popular culture. “Cool” refers
to stylization, but this politics of stylization is also a politics of inefficiency
and ineffectiveness; residues are cool. “Cool is information designed to resist
information —not so much noise in the information theory sense as infor-
mation fed back into its own signal to create a standing interference pattern,
a paradox pattern.”*® Precisely due to “creative” components, although late
capitalism promotes the circulation and production of knowledge and infor-
mation, its efficacy is defined not by its “useful” but by its “pleasurable” con-
sumption, so that the continual circulation of knowledge and information
is conditioned oftentimes by the ineffectiveness of its consumption. This is
attested to in many current advertising campaigns; between presenting in-
formation and presenting style, there lies a constant tension over how each
would bring the other into crisis. Liu’s model demonstrates the “failure” of the
creative economy to come to terms with creativity, and it also avoids the sub-
jectivist dimension of the author function, privileging neither the control nor
the agency of the people. This politics of cool, in which the creative economy
is invaded by creativity itself, is structural. The underlying force of creativity
is as destructive as it is constructive. As a style instead of an art, cool is purely
formal and residual, and it therefore evades the traditional aesthetic baggage
of finding truth.

Tarleton Gillespie criticizes modern people’s blind faith in technology to
fix social problems.”” I also trust technology, but my faith lies in the exact
opposite of its utilitarian functions: technology also has its textuality, which
can corrupt the modern concepts of control and efficiency. I think technology
as text also has its own “creative” dimension. As Friedrich Kittler illustrates,
in order to match our everyday language, computer codes have a tendency
to infinitely expand, and so redundancy will increase: codes will grow wild,
no matter how economical or orthogonal their first design may have been.*®
The perfection of technology therefore can lead to excess and become subver-
sive of technological control itself. Most counterfeiting and piracy activities
are not willed by politically conscious agents, but are in part products of our
technological world. Piracy and counterfeiting are particularly prominent in
developing countries, as globalization encourages the equalization of cultural
tastes but promotes unequal distribution of wealth, while the availability of
cheap technologies helps bridge this gap. More often than not, piracy is not
the act of a lone hero but a function deeply embedded within the new econ-
omy made possible by technological development.”

This logic of textuality can indeed be understood as the logic of the net-
work. Our creative economy is densely located in our network society, and
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this network society might facilitate the pluralization tendency of textuality,
which the IPR regime works to tame. Today’s network society might give rise
to the managerial and negotiation frameworks of global trade and finance
coordinated by multilateral trade organizations, new political and military
alignments among different nation-states, a hierarchy of geographies based
on labor migration, and knowledge networks set up among major universi-
ties and research centers.®* However, we do not want to equate networks with
capitalism, as networks both precede and are the result of the phenomena
attributed to late capitalism. As Scott Lash argues, “Information and com-
munication are neither instrumentalities nor finalities: information and com-
munication build networks, and they make connections. Information and
communication are now—in what is no longer an industrial society, but now
primarily a media society— prior to both instrumentality and finality.”® Our
network society encircles us with privatized human expressions, confers eco-
nomic rights to copyright owners, and develops a new economy around the
circulation of copyrighted materials. However, it also makes room for many
other forms of circulation and signification beyond the control of the domi-
nant power, such as the rampant media piracy seen on the Internet. As the
major result and site of power of the current network society, the wro, the
global platform and organization that facilitates most global economic nego-
tiations and policing, is in constant crisis.*> The many multilateral treaties
that the wro negotiated are both powerful and vulnerable. If network society
is the ground from which global capitalism sprouts, the former also always
puts forth seeds that subvert the capitalist order. The wTo crisis is a natu-
ral result of its own ambitious project, and the difficulties of locating com-
mon interests among countries will always be roadblocks for the wto. It is in
this overall cultural economic framework that the IPR regime functions and
wields power, and it is also in this framework that the 1PR regime might wit-
ness its own implosion.

The notion of networks brings us back to Arendt, whose influential theory
of human rights endorses not the individual human as such but the human
community. As Etienne Balibar succinctly explains, “[Arendt’s] idea is that,
apart from the institution of the community (not in the sense of ‘organic’
community, another form of naturalistic myth, but in the sense of reciprocity
of actions), there simply are no humans.”® Politics is so important to Arendt’s
philosophy precisely because each one of us is connected to and made mean-
ingful by someone else; likewise the interconnectedness of signs and mean-
ings is important. The notion of IPR is so problematic because creativity and
knowledge, whose production and reception are caught up in chain relation-
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ships, are isolated into discrete objects for private ownership. We must reex-
amine how “correlation” can be reconceptualized, in terms of both humans
and signs; thus my discussions in this section.

It is impossible to return to a precapitalist folk culture in which the re-
lationship between cultural productions and their producers was supposedly
not alienated by consumer culture. But the social embeddedness of cultural
productions should not be articulated in market terms only, and there are
still acts of copying and sharing in today’s culture that evade private property
logics. To bring my discussions in the previous chapters together, in order to
contest the overblown discourse on authors and property, what we need is
not only a politics of labor, but also a politics of text, or a politics of network.
Whereas the politics of labor diffuses the artist function, the politics of text
resists any attempt to set up the subject position of the owner. We must resist
any simple discourse of control in understanding human expression if we still
want to give humanity room in this all-encompassing late capitalist society.
I believe that a respect for textuality, which sounds obsolete since the fall of
deconstruction, is one way to counter the IPR privatization tendency; it is also
an ethical position we must hold on to in order to assert the meanings of the
humanities in the age of late capitalism.
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China's Creative Industries
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FOUR

Cultural Policy,
Intellectual Property Rights,
and Cultural Tourism

Throughout the history of capitalism, legal and policy supports have been
essential for the expansion of new economic logics.! This is particularly the
case for the ascendancy of global capitalism, which is not just composed of
activities in the economic realm, but is pushed by international regimes and
national governments working closely together despite the intricate negotia-
tions and tensions involved. For global influences to perpetuate, the active
pursuit and adaptation by the state and the local are essential. The recent pur-
suit of the creative economy in many parts of the world demands and triggers
the transformation of local policy and legal and bureaucratic infrastructure,
constructing a complex interactive network for global regimes, state govern-
ments, and local governments to communicate. Commencing my investiga-
tion of China’s creative industries and 1PR offenses, this chapter concerns
the collaboration and mutual conditioning between China’s national cultural
policy and its IPR environment within such a context. The viewpoint adopted
in this chapter is both macroscopic and microscopic: trying to produce an
overall picture of China’s position in the new global creative economy, I do
not examine in detail the actual piracy activities or creative workers’ condi-
tions until later chapters, but I do zoom in on a creative industry of a local
place, Lijiang, and its cultural tourism to examine the local manifestations in
both national and global terms.

Cultural policy and 1PR appear to fall into separate domains. In the West-
ern model of separation of powers, policy is formulated by the state, while
lawmaking is a matter for legislative councils and congresses, and the two
areas are free from each other’s influence. Even in China, policy and law are
under separate domains, the Chinese Communist Party and the National
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People’s Congress, respectively. However, the actual mutual conditioning be-
tween policy and law, particularly in China, is pervasive. As Mary Gallagher
argues, the CCP’s turn to the rule of law is at its foundation not an ideological
choice but pragmatic. Legal reform helps the state’s integration into the world
economy, and it also helps the government to control and manage domestic
social change.> The cCP needs to resort to the rule of law to legitimize its post-
socialist rule, so the adoption and understanding of law are intimately related
to the government’s policy.

The separation of cultural policy from IPR is also distinguished, seemingly,
by their areas of concern. Cultural policy attends only to cultural matters,
whereas 1PR laws include those related not only to culture (copyright), but
also to commerce (trademarks, trade secrets, and geographic identification)
and science and innovation (patents). This assumption is also problematic,
as a most important IPR development of recent years is the increasing con-
vergence of these different rights, alongside cultural policy’s alignment with
the rhetoric of economics, so that the concerns of the two discourses gradu-
ally overlap. The mutual interference between cultural policy and 1PR dem-
onstrates precisely how culture and economics, politics and law, increasingly
condition each other, and how the realms of national sovereignty and global
control intersect. By focusing on these intersections, I hope to demonstrate
how global and state interests converge at the level of the local economy, in
this case Lijiang, which allows the creative economy to penetrate and prevail.

Chinese State Policy on Culture

Cultural policy has along tradition in the West. Toby Miller and George Yudice
trace the roots of cultural policy in Europe back to the fifteenth century, when
English displaced Latin and French as the national language of England.’
Tony Bennett locates the origin of Western cultural policy in the birth of the
museum, which provides appropriate tutelage in national identity.* Since the
modern state emerged in the West, cultural policy has been understood as
an essential instrument for state governance, which depends upon a national
culture for the legitimization of its national sovereignty. Until recently cul-
tural policy has been mainly a state enterprise, and many governments have
special councils or agents to address the formulation and implementation
of cultural policy. However, the political instrumentalist approach has never
gained a completely dominant position in Western countries because it is also
believed that in modern societies, culture and the arts should be autonomous
from political and economic controls. State concerns are always affected by
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public opinion, and cultural policy in the West also stresses the value of multi-
culturalism and the recognition of differences.” Meandering between govern-
mental and civil approaches, cultural policy in many Western countries has
mostly taken the form of protectionist intervention through funding, pres-
ervation, and education to cultivate cultural identity and cultural diversity.

China, however, has never taken a civil approach to cultural policy, even in
name; its cultural policy conflates the people and the nation, and it is an in-
strument of political propaganda and a means of political control. When the
Chinese Communist Party was established in the 1920s, cultural propaganda
was a major component of its political rhetoric, particularly during the Anti-
Japanese War period, when political solidarity was absolutely demanded.®
After the Liberation, Mao Zedong’s famous talks on art and literature in 1942
became official state ideology,” and his wartime rhetoric and strong position
on the politicization of arts defined Communist China’s cultural policy. Be-
tween 1949 and 1955 the state’s priority was to secure a new socialist order, and
the regulation of culture was an important element of this pursuit.® On the
one hand, the state advocated respect for culture to ensure cultural workers’
identification with the new regime;® on the other hand, the cultural scene was
kept homogeneous to prevent negative views from arising.

The Hundred Flowers Campaign of 1956 was originally a political maneu-
ver intended to reverse constraining tendencies and to promote the diversifi-
cation of national culture, but it quickly turned into the ruthless Anti-Rightist
Movement. On the eve of the Cultural Revolution, cultural policy became
radically political. The Cultural Revolution might be seen as Mao’s, or Jiang
Qing’s, aggressive program of cultural policy, intended to develop a culture
divergent from that of capitalist modernity, one that could transcend bour-
geois democracy and Western liberalism to realize a truly Communist future
for the ancient country. The Cultural Revolution was also the result of a long
series of fierce internal power struggles within the ccp. As Paul Clarke dem-
onstrates, during the Cultural Revolution, culture was the point of conver-
gence of ideological and political fanaticism, although culture also found its
own way to flourish in the aesthetic perfectionism of the model plays.' If we
understand culture in its broadest sense as people’s values and ways of com-
munication, cultural policy became the entirety, or the essence, of the gover-
nance of the time, which equated the cultural with the political. The scope and
the impact of cultural policy (if we can call it that) during this period could
not have been more overwhelming.

The Chinese art scene has been given a completely different set of condi-
tions of late. Richard Curt Kraus writes that these new developments can be



92 Chapter Four

partly explained by the changes in leadership: Deng Xiaoping, Jiang Zemin,
and Hu Jintao have shown no special interest in the arts, in sharp contrast
to key figures in Mao’s generation, who had strong aesthetic ambitions." Joel
Andreas points out that engineers are ruling the country now, as the majority
of the members of the Standing Committee of the Party’s Political Bureau
were trained as engineers.”” While the new leaders may no longer support the
intimate relations between culture and politics, the more fundamental social
conditions underlying these changes are defined by the rise of the market
economy, which no longer allows the kind of governmental financial support
and ideological dictation of cultural production seen in the previous era.

Beginning in the 1980s, the state gradually realized that a new mentality of
cultural governance was needed, as the people began to conceptualize culture
in terms of leisure and culture became connected to entertainment and con-
sumption more than to politics. However, in the wake of the Cultural Revo-
lution, the PRC government continued to be highly sensitive to the political
malleability of culture, and thus did not welcome its complete marketization.
As such, instead of using culture to support official ideology, the govern-
ment’s new role was to regulate and depoliticize culture, so that culture could
be saved from the forces of commodification and politicization. After decades
of heavy political agitation and protection, art was more or less left alone in
the 1980s, although artists were still largely shielded from fierce market com-
petition, at which point all kinds of new explorations and experimentations
began to spring up.

But this does not mean that the government’s control of culture has de-
creased; it was in fact reinforced by the Tiananmen event in 1989. Com-
pared to the 1960s and 1970s, when censorship was ubiquitous and taken for
granted, the PRC in the 1990s worked to institutionalize and systematize dif-
ferent kinds of censorship so that they were not exceptional to law but sub-
jected to it. The New China News Agency (Xinhua she #i#41:) continues to
occupy the top of the information hierarchy and coordinates the national
distribution of news. The two major censoring authorities are the State Press
and Publication Administration (Xinwen chuban zongchu 7 il i fiR4# &) for
printed matter and the State Administration of Radio, Film, and Television
(Guojia guangbo dianying dianshi zongju 5% 4% % 5% % 148 )= for broad-
casting and cinema. The ccp’s Central Propaganda Department (Zhongyang
xuanchuan bu 14 & ) controls media reportage and discussion of “deli-
cate” political issues that might affect state security, such as Taiwan, Tibet,
and even the Sichuan earthquake in 2008. Other censorship units include the
Ministry of Information Industry (Xinxi chanye bu {5 &z ¥78), which over-
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sees web content; the Ministry of Public Security (Gong’an bu /A %), which,
among other assignments, filters and monitors the Internet; the Ministry of
State Security (Guojia anquan bu %% 4>), which has the authority to ar-
rest or detain people who disseminate news and opinions that threaten state
security; and the General Administration of Customs (Haiguan zongchu ¥
#4p%), which can confiscate any publication that is deemed dangerous to the
government. In spite of depoliticization efforts, contemporary cultural policy
remains overtly political regarding certain sensitive areas, such as separatism.
But this censorship apparatus should not encourage us to see the PRC state as
exceptionally authoritarian, as similar situations can be found in many other
countries, including the United States— particularly after its declaration of
war on terrorism —which supposedly considers freedom of speech its central
value.

Parallel to the new censorship system gradually taking shape, a new dis-
course of “cultural management” also appeared in the 1980s. The Ministry of
Culture’s College for Cultural Cadres established its Teaching and Research
Section on Cultural Management in 1983, and in 1985 the college launched
the first related academic journal in China, Cultural Management (Wenhua
guanli SCILE ). A series of research activities were organized to investigate
related issues, but most of these activities continue to be heavily ideological,
emphasizing the importance of political leadership and social stability.”” A key
turning point took place in 2000 and 2001, when the promotion of cultural
industries became a major state policy. In October 2000 the term “cultural
enterprises” (wenhua chanye 3Cft /% %) appeared in the document “Sugges-
tions for China’s Tenth Five-Year Plan” in the fifth plenary section of the fif-
teenth Chinese Communist Party meeting. The document clearly announces
the state’s stakes in “improving cultural enterprise policy, strengthening the
development and management of cultural markets, and promoting the devel-
opment of related cultural enterprises.” The document also indicates the gov-
ernment’s responsibility in promoting mutual support between information
industries and cultural industries. In March 2001 the document was accepted
by the fourth meeting of the Ninth National People’s Congress and officially
entered China’s Tenth Five-Year Plan."* The PRC’s commitment to cultural
diversity became an official state policy in Jiang Zemin’s “Three Represents”
theory, which was embraced by the country in the PRC Constitution of 2004,
and it reiterated the short-lived but recurrent Maoist doctrine of “letting a
hundred flowers blossom and a hundred schools of thought contend” as once
again the principle of state cultural policy.” But the underlying assumption
differs greatly: in the late 1950s Mao showed a strong belief in the political
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potential of culture, but in postsocialist China, culture is engineered for eco-
nomic gain and depoliticization.

However, I do not want to exaggerate the rupture between now and then.
Unlike many Western countries whose cultural policies have to concur with
the dominating ideology of liberal democracy, the Chinese government, even
now, never emphasizes the value of autonomy in the realm of culture. Quite
the contrary: unity, harmony, and national development are stressed, only
with a different social context. The PRC’s current cultural policymakers are
trying to strike a balance between economic development and social stability.
Jing Wang demonstrates that while the wTo requires the PRC to liberalize its
retail and distribution sectors, the content industry has not been liberalized
by the state, and this situation encourages new kinds of joint ventures and
the search for loopholes.’ Michael Keane also criticizes the PRC’s reluctance
to forgo tight media censorship, which allegedly jeopardizes the exercise of
creativity and therefore the well-being of related industries.” However, cen-
sorship can also be seen as a protectionist policy, drastically reducing the
number of foreign products from entering the country and protecting certain
law-abiding local creative industries from international competition, allow-
ing them to develop rapidly.’® A simple discourse of cultural freedom tends
to dichotomize the state and the private sector, and it ignores the state’s active
participation in the forging, as well as the control, of the domestic creative
industries. Creative industries are increasingly highlighted in the develop-
ment discourse not only in terms of their contributions to the Gpp, but also
in terms of their overall functions of originating, selecting, and retaining new
ideas, which ultimately facilitate the flow of information and ideas and pro-
mote the development of open systems of coordination.”” We can understand
why the PRC has shown keen interest in cultivating and controlling selected
national creative industries, which could contribute profoundly to the na-
tion’s economic development and political stability.

The elaborate government apparatus maintained by the ccp is aimed at
supervising culture by creating self-censorship and double or triple censor-
ship (censorship of the same materials by more than one agency). But an
elaborate bureaucracy has also evolved, and new cultural content is par-
ticularly prone to bureaucratic intrusion. The game industry, for example,
is simultaneously supervised by the Ministry of Information Industry, the
Ministry of Culture (Wenhua bu 3{L#F), the State Press and Publication Ad-
ministration, and the General Administration of National Sport (Guojia tiyu
zongju MZEHH
ment rights in the production of new digital games. But the balance of power

#)7)); these departments all claim censorship and manage-
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is harder to maintain than claimed; for instance, the online game World of
Warcraft (FEBkHHE L) was recently banned by the State Press and Publication
Administration for its negative influence on youth, causing a sudden plunge
in the stock price of its distributor, NetEase, on the Nasdaq.>® The Ministry of
Culture very quickly responded to the incident by reasserting the approval it
had already issued and accused the State Press and Publication Administra-
tion for its lack of authority in superseding the ministry’s decision. Although
this elaborate censorship system has the advantage of creating seamless con-
trol to weed out undesirable elements, we can understand why the central
government is willing to streamline the system in response to cultural indus-
tries’ frustrations. In 2004 the state selected nine cities to house local General
Offices of Culture, Broadcasting, Press and Publication (Wenhua guangdian
xinwen chubanju SCAb %557 1 Ry ), which were set up to manage the cul-
tural industries of these regions so that they can bypass the elaborate national
system.”" Additional cities and regions have followed suit, although cases like
World of Warcraft continue to happen.

To facilitate the development of cultural industries, efforts are devoted not
only to the conditional loosening of state control, but also to the implemen-
tation of a new economic logic and vocabulary. In 2003 the National Bureau
of Statistics established a high-profile Working Group in Topics Related to
Cultural Industries Statistics and Research (Wenhua chanye tongji yanjiu keti
gongzuo zu KA G ETHIISE AR TAE4L), responsible for steering the de-
velopment of the nation’s cultural industries.?” In January 2006 China’s State
Council released an important policy document, “Guanyu shenhua wenhua
tizhi gaige de ruogan yijian” i A TR SIS CEE 194 7 5L (Several opin-
ions on the deepening of the reform of cultural industries), which stresses the
economic and social values of culture in national policy, elevating culture to
perhaps its highest official status since the Cultural Revolution.” The gov-
ernment document suggests promoting cultural industries as a prominent
national asset, in particular fostering, through privatization and conglom-
eration, a number of flagship cross-media corporations that are competitive
not only nationally but also globally. It also recommends a thorough revision
and reform of national cultural policy and law, so that the government can
effectively manage and direct development and private companies can grow
under the protection of a healthy policy and legal infrastructure.** In gen-
eral, what we have witnessed in the past two decades is a gradual shift in state
interests toward a cultural policy which downplays political control to em-
phasize culture’s economic value, and which embraces the global discourse
of creative industries.”® Or, as Keane argues, state policy has evolved from an
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“engineering” culture to one embracing culture as industry.>® But in such a
rapidly transforming discursive environment, in spite of clear efforts to de-
politicize art, state involvement in culture persists. As such, we need to be
aware that the PRC’s current reforms are not any less political than those of
the previous socialist regime, but are characterized by a more contrived con-
spiracy between the political and the economic. It is in the dynamics between
cultural control and market liberalization that we gain a unique perspective
to understand the operation of late capitalism in this postsocialist country.

The Global 1PR Regime

China’s cultural policy has always reflected state interests, but the 1PR situa-
tion seems to have exceeded national confines. The two seem to follow their
own independent trajectories. Some scholars argue that the earliest copyright
concepts were formed in ancient China; in the Spring and Autumn Periods
(approximately 750-450 B.C.) authors started signing their writings; during
the Song Dynasty (A.D. 960-1279) actual copyright statements and descrip-
tions of copyright disputes appeared in official documents.”” Others argue
that Chinese notions of patent can be traced back two thousand years, when
emperors granted individual merchants the right to smelt iron, distill salt,
and mint coins.”® But there are also scholars who are skeptical about the Chi-
nese roots of copyright and patent concepts and who argue that so-called
copyright disputes in the Song Dynasty pertained to censorship instead of
attempts at author protection, and that premodern China did not have a cul-
tural environment comparable to seventeenth- and eighteenth-century Eng-
land, the birthplace of modern copyright.*

In light of the strong historical evidence, it is undeniable that written ma-
terials reproduced without the consent of the authors were rampant in the
Song Dynasty, a time when mass printing began in China.* It is clearly docu-
mented that these authors were angry about this practice, and they brought
cases to court to protect their names.* Piracy always accompanies new pub-
lication and distribution technologies, and it should be no surprise that print
piracy first appeared in Europe in the sixteenth century, about six hundred
years later than in China, coinciding with the availability of large-scale mass
printing technology in the two civilizations. However, piracy does not neces-
sarily lead to copyright, which is a legal concept shaped by Western moral po-
litical discourse to make sense, dialectically, of the piracy activities already in
existence. The modern European concept of copyright and 1PRr did not exist
in China, not because there was no piracy there, but because modern copy-
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right’s underlying motivations—commercialism and private property —were
not emphasized as much in premodern China.

As T have discussed in chapter 3, the present IPR global regime is a legal
and ideological product specific to Western history and deeply entrenched in
the development of modernity and capitalism. Although a few angry writers
during the Song Dynasty may have protested piracy’s detrimental impact on
their names and incomes, modern copyright did not take root in China until
the country was forced to open its doors to Western imperialists and West-
ern legal morality. It is true that seeds of capitalism can be found not only
in Protestantism but also in Confucianism. Peter Berger has argued that al-
though in imperial China Confucian education did not encourage attitudes
and habits conducive to modern economic activity, the potential of the tra-
dition for capitalism was dramatically triggered by specific historical events,
such as emigration to Southeast Asia and recent PRC economic reforms.*
But these recent events cannot be dissociated from the capitalist conditions
already developed and embedded, and we should not confuse potential from
actual flowerings. China’s IPR development cannot be traced back to the in-
vention of mass printing in Song, but to the nineteenth century, when capi-
talism in the West was a social structure already expansively developed and
was crawling all over the world to violently search for potentiality.

Components of IPR were exported to China in the late 1880s as part of
both imperialist and nationalist agendas. Scholars demonstrate that the first
modern patent concept was advocated by a Taiping Rebellion leader, Hong
Rengan, who in 1859 introduced concepts of Western modernity and capital-
ism to the short-lived Taiping regime.*® The first Chinese patent rules, “Zhen-
for the promotion of technology), were established in 1898 as part of Emperor
Guangxu’s Hundred Days’ Reform. China’s first copyright law, “Da Qing zhu-
zuoquan 1t” KiF EVERELE (Copyright act of the Great Qing Dynasty), was en-
acted in 1910.>* The first modern copyright event in China involved Yan Fu’s
translation of Adam Smith’s Wealth of Nations in 1899; $2,000 plus 20 per-
cent of the profits were paid to the copyright holder.*® Under pressure from
Western countries, the Qing government also enacted the “Shangbiao zhuce
shiban zhangcheng” Fit%st ikt &7 (Provisional regulations of trademark
registration) in 1904; it did not become law until 1923.*® Intellectual property
rights, as Peter Feng explains, “came with such inventions and novel ideas
as the gunboat, opium, ‘most favored nation’ trading status and extraterri-
toriality.”*

In the early twentieth century, the ruling Nationalist Party (Guomindang)
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did make plenty of efforts to merge the country into the international IPR en-
vironment.’® In 1928 and 1930 the Guomindang implemented copyright and
trademark laws, both of which conformed to the general international stan-
dards. However, all laws enacted by the Guomindang were abrogated upon
the founding of the People’s Republic of China in 1949. Among the greatest
legislative transformations in the new nation were land reform and the over-
all abolition of private property. Although lingering concepts of patent and
copyright still existed to encourage invention and creative effort,”® identify-
ing these efforts as private property is fundamentally incongruent to social-
ist ideology. Patent, due to its direct relationship to technological advance-
ment, might have been the IPR component most tolerated by the communist
regime, but by 1963 the property components of patent were also officially
abolished; only the system of remuneration for inventors remained.*’ In the
mid-1950s a series of regulations forbade Chinese publishers to pay royal-
ties to or seek permission from copyright holders when translating, using,
or appropriating foreign works, although financial arrangements could be
made with authors in “brother” socialist countries, progressive organizations,
or authors in capitalist or colonial places.** According to socialist principles,
individual innovation and creation in the arts and sciences do not belong to
the creator; they are the fruit of collective endeavor and should be shared by
all. This notion was fiercely upheld during the Cultural Revolution.

Two major historical moments signal the complete revision of the ccp’s
collectivization efforts: Deng Xiaoping’s reform in 1978 and China’s accession
to the wTo in 2002; they also mark the trajectory of Chinese 1PR reform. The
earliest IPR restoration activities of the late 1970s were motivated by specific
national needs and aimed at cultivating a more congenial environment for
innovation and creation. But very soon efforts shifted toward the pursuit of
international recognition, as they had in the Nationalist era. Between 1980
and 1994 China signed nearly every major international 1PR-related contract
and joined the important international organizations in order to become a
member of the international 1PR community (including the World Intellec-
tual Property Organization, the Berne Convention, the Paris Convention, and
the Patent Cooperation Treaty).*” By 1994 IPR reform in China was basically
complete, and the Chinese IPR system generally follows Continental Euro-
pean practices. Since then the country has been a strong protector of IPR, and
it is compatible with the rest of the “civilized” world.

In spite of global demand that China enact more stringent IPR legal con-
trols upon its accession to the wTo, there was not much China could do in
the late 1990s, at least in terms of legislation; changes introduced then were
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generally remedial in nature and aimed to comply with updated specificities
of TRIPs or to streamline existing registration processes to avoid lengthy and
unpredictable decision making. For example, China’s first patent law was en-
acted in 1984 and was amended in 2000 —with some minor modifications in
between —to expand the scope of protection to include chemical and phar-
maceutical products, as well as food, beverages, and flavorings, and to ex-
tend the term of patent protection to twenty years after the filing date, fol-
lowing TRIPs requirements. China’s first trademark law was adopted in 1982
and was also revised in 2001 to meet TRIPs requirements; the new trademark
law extends registration to collective marks, certification marks, and three-
dimensional symbols. Chinese copyright law, first established in 1990, was
also amended in 2001, when China acceded to the wro. In spite of its sym-
bolic significance, the country’s wTo accession did not bring drastic transfor-
mations to existing IPR legislation in China, because much had already been
done in the previous two decades in light of the PRC’s drive to join the global
IPR community.

As shown in China’s Internet Copyright Regulations, which are modeled
after the Digital Millennium Copyright Act but enforce even more stringent
control in anticircumvention (see chapter 5 for more about bmMca), China’s
current IPR laws often simply copy those in the developed countries, and
they fail to take into account the specific circumstances and disadvantages of
China as a developing country.*’ The PRC is ready to submit to global scrutiny
in order to gain a legitimate IPR status; however, no one can deny that ram-
pant IPR offenses take place throughout China every day. As government-
supported research shows, 46 percent of interviewees admitted that they have
knowingly purchased pirated publications,** and doubtless the actual figure is
much higher. Censured worldwide as an intellectual property thief and often
forced to make commercial concessions to mitigate such complaints, the Chi-
nese state finds the enforcement of 1PR so difficult a task that they can only
helplessly tolerate international manipulation. The country seems to remain
relatively unharmed by the regional financial crisis of 1997 or even the global
crisis of 2008; its poverty rate decreased from 53 percent in 1981 to 8 percent
in 2001,* and it hosted arguably the most spectacular Olympic Games in his-
tory. But it cannot eradicate piracy and counterfeiting, as demanded by the
international community. The rampant piracy in China does show that the
Chinese state is not the powerful regime it is feared and imagined to be, and
it also demonstrates that piracy cannot be completely controlled by the global
IPR regime.

The enormous number of 1PR offenses taking place in China is not the
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result of its weak legislation. Many, both scholars and the U.S. government,
blame the PRC’s weak enforcement, as the PRC relies on administrative in-
stead of criminal measures to combat IPR infringement.*® Many Westerners
also lack confidence in the ability of the Chinese courts to arbitrate legal dis-
putes.*” Other factors contributing to China’s piracy problems include cor-
ruption and local protectionism at the provincial level, limited resources and
training available to enforcement officials, and the lack of public education
regarding the economic and social impacts of counterfeiting and piracy.

These observations might be valid, but they ignore the most fundamen-
tal factor behind the country’s pirated production and consumption, which
is the public. Piracy and counterfeiting have helped to enrich people’s cul-
tural and social lives at low cost and allow people to stay current with the
latest popular culture and fashion around the world; piracy activities have
also provided employment for a large number of Chinese people. Many of
those involved in piracy production and retail are forced retirees from na-
tional enterprises or migrant workers, and they are among the most disen-
franchised by the country’s capitalist conversion. In order to gain sympathy
from law enforcement, some women who hawk pirated movies on the street
actually bring their babies to work.*® In China and many other developing
countries, piracy has become a substantial part of people’s material lives.*’
Based on his fieldwork in various Chinese cities, Jack Qiu observes that the
buying and selling of pirated DvDs have already become an essential part of
the local economy and entered the people’s networked connectivity; vendors
selling pirated DVDs are situated next to cybercafés, mobile operator shops,
long-distance phone bars, and digital camera and computer rental shops.>
If copyright did not take hold in the Song Dynasty due to a lack of capitalist
interests, we might expect current IPR logic to also fail to come to terms with
China’s actual situation, with its capitalist conditions that are a far cry from
those in the developed West. After all, as the world’s factory, China is still an
IPR-poor country, and IPR morality is too far removed from people’s every-
day lives.

Between the National and the Global: Lijiang’s Cultural Tourism

State interests dominate the formulation of China’s cultural policy, from the
extreme political radicalism of the Cultural Revolution to the current cele-
bration of creative industries. In contrast, IPR legislation is made to comply
with global demands, and national interests are neither highlighted nor justi-
fied other than as reflections of the general desire of the state and the people
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to join the global economy and the international community. There is little
international media or political commentary on China’s new cultural policy;
instead the focus is—sometimes too heavily—on 1PR violations. It is gener-
ally assumed that 1PR legislation is meant to safeguard international interests,
whereas cultural policy protects national culture only. However, the devel-
opment of creative industries demands an infrastructure composed of both
appropriate cultural policy and 1PR legal morality, and late capitalism can-
not operate without the support of both national governments and global
regimes. I believe the two domains of cultural policy and 1PR, as well as the
interests of state and global regimes, interact and diffuse most broadly on
local levels.

Let us examine the recent development of Lijiang, which, like many places
emphasizing cultural tourism, has found its local economy heavily inter-
twined with cultural policy and 1PR. Lijiang Prefecture is a Minority Autono-
mous District located in Yunnan Province. In 2002 the total population of
the prefecture was about 351,000; 58.6 percent were Naxi, 24.43 percent were
other minorities, and 16.97 percent were Han.”® The Naxi nation has been
credited for the ancient Dongba (3[*) culture, which is distinctly different
from Han’s. The Naxi people are also considered a model minority because
of their historically easy relationship with the Han people and the PrRC gov-
ernment.””> They have been the subject of heavy anthropological investigation
by Chinese and Western scholars alike, due to their rich, advanced cultural
background (embodied in the Dongba hieroglyphic script) and alternative
gender structure (the Mosuo matriarchal structure).”® The Lijiang area is also
known for its beautiful scenery as well as its people’s passionate personalities.
Romantic images of Lijiang are presented in both Chinese and foreign cul-
tural productions, such as James Hilton’s novel Lost Horizon (1933), which de-
picts an English consul finding romance and peace in a remote Chinese land
called Shangri-La, presumably modeled after Lijiang,* and Bai Hua’s novel
Yuanfang you ge niierguo %774 ffiZz 58] (The remote country of women,
1988), a romantic tragedy that unfolds within Mosuo’s matriarchal structure.

After a major earthquake in 1992 destroyed much of Lijiang’s splendor,
the PRC invested heavily to rebuild the place into a tourist spot, for both eco-
nomic and political reasons. Accompanying the state’s efforts was UNESCO’s
decision to register the ancient city of Lijiang as a World Heritage Site in 1997.
The recent development of Lijiang is an exemplary instance of close collabo-
ration between the PRC and UNEsco. Tourism and cultural conservation go
hand in hand, and state and local governments’ collaboration with UNEScoO is
responsible for the place’s recent economic boom; in 1995 the prefecture’s in-
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come from tourism was an estimated 160 million RMB, and in 2002 the figure
jumped to 2.5 billion RMB. The prefecture’s GDP per capita also increased
from 510 RMB in the late 1980s to 4,867 RMB in 2002.>

Cultural preservation and global trade seem to be contesting regimes. On
the one hand, UNEsco promotes cultural diversity by working proactively
with national governments to design and implement related cultural policies;
on the other hand, the wTo is vigorously reshaping cultural understanding
according to the logic of international trade. Recent developments in global
culture have given rise to a tug-of-war between the economically competi-
tive wro model and the responsive UNESCO protectionist model. Conflicts
between the two mind-sets are most clearly seen in the WT0’s General Agree-
ment on Trade in Services, which states that all forms of artistic expression
are services to be governed by GATs, and as such, wro members are to re-
frain from subsidizing the arts in any form.>® The GATS has therefore stripped
national governments of the ability to protect their national markets from
being totally monopolized by a narrow variety of mainstream cultural pro-
ductions. The implication is that the countries subscribing to the wro man-
date will have to oppose those policies to protect their national cultures,
which UNESCO strives to cultivate.

The wTo and UNESCO operate under different, and sometimes opposing,
ideologies.”” Both are global in organization and interests (notwithstanding
the manipulation of the wTo by certain dominating national powers), but the
relationships between UNESCO and individual national governments are often
more complex. World Heritage Site nominations are initiated by individual
countries, and once a place is granted World Heritage Site status, the country
must preserve the site according to standards set by UNESco, which provides
technical assistance and professional training to aid its maintenance. Most of
the time UNEsco skillfully collaborates with individual national governments
instead of ruthlessly meddling; state interests are generally highly regarded
in UNESCO policies, and many scholars and critics are attracted to UNESCO’s
views as alternatives to the wTo’s mandates.”® As James Louis Hevia shows
in his study of Chengde, another World Heritage Site in China, the PRC has
a strong political interest in making Chengde symbolic of the unified, multi-
cultural China. Hevia states that “however uncomfortable UNESCO may have
felt with this seeming politicization of its notion of heritage, the organization
was willing to accept the PRC definition of the site.”

While the relationship between UNESCO and national cultural policies
around the world has always been intimate, economic interests and cultural
interests conflate. This is particularly obvious in the case of cultural tourism,
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where there are economic benefits in the formulation of cultural policy. Re-
cently the PRC has officially recognized cultural tourism as a part of its creative
industries, and it is investing more than 100 billion RMB to develop cultural
tourism.*® UNESCO also plays a pivotal role in this “modernization” process;
it has begun its first East Asia World Heritage Guide training program in
Yunnan, granting certifications to tour guides who successfully undergo the
program, which imparts not only specific skills but also the mentality of long-
term sustainability and partnerships with private, cultural, and national net-
works.*" In light of this, UNEScO might embody global interests (in the plu-
ral) in the most sophisticated and diffusive manner, and policy might also
have stronger impacts on society than law does. While global legal regimes,
such as the wTo, are considered ruthless and anxiety-provoking, because the
laws seem to embody a top-down approach that is enforced by means of
threats and punishment, UNESCO’s cultural policy might be seen as congenial
to and protective of local development, in that it provides flexibility in terms
of actual social and cultural conditions. However, such cultural policy is also
often formulated to shape local cultures according to global conditions, and
it can exert pervasive influence on actual social institutions and everyday life.

It is often in cultural tourism that we see the most intimate collabora-
tion between I1PR and cultural policies, as indigenous cultural products often
function as export or tourist commodities, and rituals are modernized to
become tourist entertainment. In many cases 1PR and cultural policy fulfill
each other’s promises, in spite of their different interests and ideologies. The
World Heritage Committee’s rationale, for example, can be considered the
exact opposite of IPR logic; the former emphasizes the sharing of culture, that
we have responsibility to protect our valuable heritage and share it with every-
one, geographically and historically. The UNEsco World Heritage Centre web-
site states explicitly, “What makes the concept of World Heritage exceptional
is its universal application. World Heritage sites belong to all the peoples of
the world, irrespective of the territory on which they are located.”** How-
ever, when it comes to actual operations, almost all World Heritage Sites are
supported by and designed for tourism. This emphasis on tourism and com-
modification can be problematic for cultural conservation, as export-oriented
economic growth strategies only accentuate the dominant development dis-
course that is destroying so many cultures in the first place.®> Furthermore
tourism easily shifts the responsibility to protect the endangered communal
or national cultures from governments to the marketplace, which is extremely
effective in wiping out the “noncompetitive” cultures.

Recent developments in Lijiang demonstrate precisely such a rationale.
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In 2005 the Standing Committee of the Ninth People’s Congress of Yun-
nan Province adopted “Regulations on the Protection of Dongba Culture in
Lijiang Naxi Autonomous Prefecture of Yunnan Province.” The focus of the
regulations is on cultural protection; the government is not listed as the sole
agent of conservation, but a major government task is to encourage the de-
velopment of Lijiang’s cultural industries and the marketing of cultural com-
modities.** The regulations also highlight the need to crack down on the pro-
liferation of counterfeit cultural products in the market, as well as advocate
for film and television adaptations of Dongba stories. All these demand a
sound IPR infrastructure, which, not surprisingly, has developed quickly in
the past few years; Lijiang has its own 1PR office to coordinate local regula-
tions and registrations and to serve as the legal enforcer of 1PR.** Lijiang Pre-
fecture was also one of eight places first selected by the PRrC, as mentioned
earlier, to set up a local General Office of Culture, Broadcasting, Press, and
Publication to support the development of local cultural industries.

In addition to promoting patent and copyright registrations of all sorts,
local officials also encourage the promotion of Naxi traditional music,
which has gained international attention in recent years. However, this has
prompted other regional music in China to be labeled Naxi music, thus in-
fringing on the “geographical identification” of the “authentic” music. There
are many attempts to protect the local music from 1PR infringement through
legal actions.® Most recently, a Naxi musician, Dapo Abo (ZE3f3{), with
his company, Naxi Music, filed a copyright infringement suit against one of
the largest Chinese film companies, Huayi Brothers, accusing one of its films,
Limi de caixiang 2K 95548 (The equation of love and death), of using three
pieces of traditional Naxi music without his consent as the copyright holder.*”
I am not arguing that UNEScO’s efforts in protecting Lijiang damaged the
position of its traditional music; quite the contrary, I believe that the so-
called Naxi music in its present commodified and 1PR-protected form is an
invention of Lijiang’s newly conferred World Heritage Site status. Musicolo-
gists have identified multiple sources of Naxi music, which is not pure in any
culturalist sense. As Helen Rees argues, there is a “double anomaly” in Naxi
music: it has contradictory ethnic affiliations, and it has been adapted from its
original religious purpose to become secular entertainment for the booming
Lijiang tourist industry.®® This double anomaly mocks any 1PR legislation of
this music. Also, if World Heritage Sites belong to all people, how can we jus-
tify claims of ownership of Naxi music through 1PR concepts? In spite of the
obvious logical contradictions, the two sets of logic need each other, however
problematically, to fulfill their own missions.
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Many have called for 1PR protection to prevent the disappearance of tradi-
tional Dongba cultural products. One successful example involves the famous
Dongba paper. Because of its specific local ingredients, the paper lasts much
longer than other types of paper, and thus has preserved a large number of an-
cient Naxi manuscripts.®® However, by the 1970s, the costly, labor-intensive,
and relatively low-quality handmade paper traded in non-Han areas was
completely displaced by industrially produced paper.’® Dongba handmade
paper has made a comeback in recent years, thanks almost completely to
tourism, because it is sold as souvenirs. Dongba zhifang 4% (Dongba
Paper Workshop) now has eleven chain stores in the old town of Lijiang. These
stores sell Dongba paper products such as bookmarks, notebooks, and sta-
tionery; tourists can also observe and participate in the making of “authentic”
Dongba paper. Dongba paper itself and the Dongba script imprinted thereon
have been revered by archaeologists and anthropologists because of the ad-
vanced culture they embody. Today this paper-making industry, embodying
everything from direct commodity consumption to experiential tourism, ex-
emplifies contemporary tourism.

The 1PR protection of the paper is obviously closely related to tourist ac-
tivities, which obscure the problematic underlying logic. Traditional Dongba
paper is made from the bark of a particular species of tree that is on the verge
of extinction, and traditional ways of making Dongba paper vary region-
ally.”* Protection of this paper may be driven by the desire to guarantee the
paper’s cultural authenticity, but both traditional practices and present-day
environmental damage make any claims of authenticity impossible. Ironically
the impossibility of making the actual traditional product does not deter but
actually promotes IPR activities. Recent years have seen a number of patent
registrations related to the making of Dongba paper, and they all claim “new”
methods of making this “old” paper.”> Cultural tourism discourse, which fe-
tishizes ancient culture, is ironically realized in patenting, which celebrates
new ideas and development. Once patented, traditional knowledge and skills
(plus whatever “new” components justify the patents) are no longer confined
to the community, and traditional craftsmen might be threatened by legal
risks. Logical conundrums such as these are not specific to Dongba paper,
but this case reveals the ideological conflicts inherent in the seemingly happy
marriage between 1PR and cultural conservation. IPR is actually a discourse
of development, promoting and rewarding innovations—and therefore op-
posing inertia. This rationale fundamentally contradicts the logic of cultural
conservation.

At stake when patenting indigenous knowledge is not only the conflicts
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between old and new, but also those between public and private. Indigenous
knowledge is both public and private, yet it is neither one exclusively. In-
digenous culture is shared within a specific community or tribe, but the cus-
tomary authority also controls its use by those outside the community.”® So
the community’s boundary is prominent. But patenting radically redraws
the line: knowledge is privatized to make ownership possible, while it is also
publicized to become global knowledge for a global public. The private and
public boundaries are both pushed to the extreme, evaporating the origi-
nal confines and disinheriting indigenous people of their cultural resources.
Juggling the public and the private, IPR protection allows commodification,
so that the unique and original product can be mass-reproduced to gen-
erate profits. John L. Comaroff and Jean Comaroff explain that the ethno-
commodity “has a ‘strange’ capacity to conjure an open-ended dialectic in
which ethnic subjects and cultural objects, genetic endowment and elective
practice, constantly configure each other; to render those cultural products
and practices in ‘naturally’ copyrighted intellectual property, owned by dint
of indigenous knowledge or innovative elaboration; and to retain its auratic
value even under conditions of mass-mediated replication.”” The patented
Dongba paper is situated at this perplexing crossroads between private and
public, between new and old, between singular and plural. The magic and
the problems of IPR are precisely its drive to merge the contradictory logics
together, isolating cultural products from their changing historical and cul-
tural continuum to make commodification possible.

The identity of the Dongba paper is defined not only economically, but also
politically. In the name of collectivizing traditional family-run businesses, the
early PRC government reactivated the Dongba papermaking industry, which
was sidelined as a private family business during the Nationalist era. However,
because of its premodern, preindustrial form, Dongba papermaking came
to a complete halt during the Cultural Revolution. A major contribution of
PRC’s third-generation leaders of the 1990s was their emphasis on economic
motivations—in addition to political coercion—to promote effective ethnic
integration.” Dongba paper came back as a tourist item in precisely such a
political milieu. Dongba papermaking went through both a demise and a res-
urrection in the name of economic development, from Fordist mass produc-
tion to post-Fordist niche consumption. However, this economic logic also
clandestinely supports state politics in different periods, allowing economics
and politics to legitimize and infiltrate each other.

Underlying the conspiracy between local economic development and
ethnic policy is the depletion of local culture’s richness, and the entire Dongba
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culture is now tokenized in the form of a few commodifiable items. Heritage
tourism involves bridging the past and the present; otherwise, historical arti-
facts remain unconnected to most contemporary visitors. Aside from visitors’
emotional identification with the constructed meanings of historical artifacts
through their cultural embedding,’® the temporal connection is also made
possible by commodification: the historical Dongba paper is valuable now
because it can be bought. Local scholars call our attention to the fact that,
in spite of the thriving tourist economy, the overall Dongba culture is on the
verge of extinction. Mainland scholars demonstrate that Dongba culture is
facing a critical moment of crisis: although there are many organizations de-
voted to the conservation of that culture, many of them focus on teaching
selected dance styles and ignore the more arduous studies of classics and reli-
gious rituals. It is lamentable that most of the cultural conservation activities
around Dongba culture are instrumental in nature, valuing only those com-
mercial activities that are part of tourism.” Although there has been much
serious scholarship devoted to the study of Dongba culture in recent years,
and tourist activities have led to the establishment of museums and the pro-
tection of artifacts, the tourism industry lures many outsiders to migrate to
the Lijiang area, and urbanization is bringing irreversible change to the re-
gion.’® Han imagination dominates the transformation of Lijiang, and the
Han people participate actively in the actual cultural commercialization.
Field studies show that approximately two-thirds of goods sold at Lijiang’s
souvenir shops lack local characteristics. The majority of shop operators are
temporary residents, who run more than 8o percent of the stores selling spe-
cialties from elsewhere.”” In workshops managed by immigrant Han people,
prices are at lower levels, and overall sales figures are higher.?® The local Naxi
people and their traditional culture cannot be described as displaying suffi-
cient independent initiative in the creation of new industry, and it is the im-
migrant Han people who commercialize contemporary Dongba crafts as a
trade. Not only are IPR and creative industries unable to deal with these more
fundamental cultural crises, but they often achieve the opposite effect, as they
protect only selected commodifiable products and knowledge, directly con-
tributing to the truncation of the culture.

Not all items that cannot be sold disappear in the commodity society;
selected rituals and everyday life practices are fetishized or spectacularized by
creative industries into performances or cultural productions to be consumed
by tourists or audiences abroad. Here the problematic entanglement between
creative industries and cultural tourism is most directly revealed. As demon-
strated in the “Regulations on the Protection of Dongba Culture,” the Yun-
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nan government is actively promoting cultural productions featuring local
stories and scenery. We have seen the popular Tv drama series Yimi yang-
guang —K[5)G (One meter of sunlight), Zhang Yimou’s transnational film
Riding Alone for Thousands of Miles, the ten-part film project “Chinese New
Cinema: The Yunnan project,”® as well as theatrical productions like Yinxiang
Lijiang EP% REIT (Impressions of Lijiang), also by Zhang —all of which feature
the actual scenery of Lijiang and enjoy the active support of the local govern-
ment. As described in the media, “The Zhang Yimou brand with the Lijiang
Snow Mountain brand bring about the new Yixiang Lijiang brand.”®* Creative
industries and their logic participate in every aspect of Lijiang’s cultural tour-
ism, which entails not only visits by tourists, but also the commodification of
Lijiang as an object of entertainment.

Cultural critics have argued for closer collaboration between cultural
policy and 1PR in the protection of traditional culture.®’ But the limitations of
IPR regimes in protecting traditional knowledge are also widely recognized.
Some critics have advanced new forms of legal protection to safeguard both
biodiversity and indigenous peoples’ political autonomy and cultural identity
in the face of modernity.®* I applaud these efforts, but it is clear that most of
the time we are seeing contestation instead of collaboration between the two
goals. Although the overall standard of living in Dongba has improved and
its people are respected for their autonomous cultural identity, traditional
Dongba culture is rapidly deteriorating. I am not privileging or essentializing
premodern cultures over modern ones, but I believe that if we want to employ
IPR as a tool of cultural preservation, it is important to realize the unavoidable
gap between IPR’s economic fetishization of novelty and cultural conserva-
tion’s ultimate goals.

Depoliticization and Neoliberalism

Cultural conservation, which is often related to ethnic minority policy, is a
particularly troublesome area in China. Although multiculturalism has occu-
pied a prominent position in national cultural policy since 1949, ethnic policy
is highly political, and harmony among different ethnic groups in China is
always understood in terms of political stability rather than cultural rights.®®
An important theoretical basis of current state policy is the idea of pluralistic
unity promoted by the anthropology professor Fei Xiaotong; he argues that
the unity of China as a nation-state is not only complementary to but also
fundamental to China’s multiethnic composition.*® China’s multiculturalism
and state unity mutually define each other, so its multicultural policy is neces-



Cultural Policy, Intellectual Property Rights 109

sarily political. A recent document released by the Ministry of Culture on the
protection of ethnic cultures states explicitly that one of the main objectives
of China’s multicultural policy is to fight against “certain Western enemies
who try to use culture to infuse our ethnic regions with the aim of “Westerniz-
ing’ our ethnic groups and promoting ‘separatism’ in our country.”® The gov-
ernment’s political control of the ethnic groups against “Western interests”
relies specifically on depoliticizing the people and their culture.

Cultural tourism and creative industries are warmly embraced by the gov-
ernment, not only because of their economic promises, but also because of
their instrumental function in depoliticization. The political strategies of mi-
nority governance and general attempts to depoliticize culture find the per-
fect vanishing point in the promotion of global tourism and cultural conser-
vation. What these strategies show is not a simple postmodern assimilation of
differences into fragments and chaos, but the conflation and reinforcement of
discrete ideologies through their confrontations.

China’s depoliticization is manifested most intricately in the economiza-
tion of local ethnic culture, whose enormous political potential is depleted by
the overall neoliberal drive. Both 1PR and cultural policy regimes play a role
here. 1PR legislation and enforcement are not necessarily top-down—that
is, forced upon local areas by the wro—but 1PR infrastructure is actively
pursued by local economies. As seen in China, the intersections between the
global and the national are often most vibrantly and contradictorily located
on the local level, in which we see the direct confrontation between rampant
IPR offenses among the people and the fervent pursuit of the transient cate-
gories of creativity and spectacularity in the local economy. In terms of 1PR,
the government and other interested parties want to possess, while the people
want to consume, so that the widespread piracy activities currently taking
place in China are accompanied by an equally epidemic desire to mimic the
IPR form on the state level. Neither one directly complies with the wishes of
1PR-rich countries, but they are manifestations of the same creative economy.

In the past few years we have seen an explosion of 1PR offices all over
China, ranging from those instigated by the state and provinces to those
established on the city and even prefectural levels. There are currently fifty-
eight regional intellectual property offices directly under the State Intellectual
Property Office, but city and prefectural governments also establish their own
1PR offices. Each of these 1PR offices might differ vastly in structure, consti-
tution, and function. Some offices report directly to the State Office; some
share offices and cooperate more closely with the Ministry of Culture. Pre-
cisely because of hasty local implementation of 1PR, there is also significant
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regional discrepancy, resulting, ironically, in ineffective communication and
enforcement.

In the area of cultural policy, neoliberal depoliticization might be seen as
a parallel structure of (failed) control and mimicry. At least on the surface,
China’s cultural policymakers try to downplay ideology to highlight culture’s
economic value, so that the earlier emphasis on close textual analysis (par-
ticularly in terms of censorship) is no longer pronounced. Instead we are see-
ing an emphasis on the quantification of culture, that culture is composed
not of ideologically laden text, but of politically neutral data. In 2004 and
2005 the Working Group in Topics Related to Cultural Industries Statistics
and Research published two documents, “Wenhua ji xiangguan chanye fen-
lei” SCAk S AR A 22 265328 (Classification of culture and related industries) and
“Wenhua ji xiangguan chanye zhibiao tixi kuangjia” SCfb K AR 2 S48 EE 48
ZAEZE (Framework of the indexical structure of cultural and related indus-
tries).*® Combined, these constitute the first systematic categorization and
statistical model for China’s cultural industries. This has triggered a wave of
action among city governments trying to map the cultural industries of their
own regions, with the aim of implementing new policies to nurture these
industries.*” These two documents play a pivotal role in encouraging local
adoption of the creative economy, and they provide a system of classification
that can serve a number of important functions. They offer a general defi-
nition of cultural industries and encourage local government offices to de-
velop related promotional policies, and they also illustrate collection methods
and the kinds of statistical data that can help the central government get a
complete picture of its national creative economy. Most important, such data
collection has fueled competition among cities and regions whose achieve-
ments can now be quantified and compared. Instead of directly controlling
local government activities, the central government only defines a statistical
and comparative framework that allows researchers and local governments
to embark on creative economy discourse. This strong comparative tendency
is not unique to China, but it is intrinsic to the global creative industries dis-
course, which is defined not only according to its contribution to a country’s
economic activities (GDP), but also for the establishment of an international
standard that facilitates global comparisons.”®

I believe the rapid implementation of the creative economy in China
through a dual mechanism of top-down mandates and bottom-up mimicry
could aid our understanding of China’s seemingly contradictory coexistence
of neoliberalism, which emphasizes deregulation, and nationalism, and which
is an ideology of unification. Aihwa Ong explains the situation in terms of the
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“exception.” She argues that neoliberalism, external to its socialist state ideol-
ogy, functions in the operation of China’s Special Economic Zones. The con-
cept of the exception could help scholars explain the coexistence of abundant
contradictions in sovereign powers. But using this concept to understand the
PRC’s relationship with the world might run the risk of dichotomizing the
forces of globalization and the integrity of the state. Ong argues, “In Asian
milieus, the option of exception has allowed states to carve up their own terri-
tory so they can better engage and compete in global markets.”** But the rapid
development of the creative economy in China does not entail any territorial
slicing, and the new global logic no longer needs a Shenzhen or a Hong Kong
to enter China. As shown in the rapid transformation of IPR and cultural
policy infrastructures, the new economic discourse is actively pursued at the
local level, meaning transformation is carried out from within.

Many scholars have pointed out that there are so many forms of neoliber-
alism being implemented around the world that it has become almost mean-
ingless to pursue the meaning of neoliberalism.”> But this proliferation of its
different versions has also made neoliberalism a force of extreme success and
its power enduring. As Lisa Rofel has argued more pointedly, neoliberalism
is never a coherent structure but rather a form of desire among people in the
developing world to fantasize their pursuits and participation in the global
order.”®> As an anthropologist, Rofel situates the effects and affects of neolib-
eralism not in any social institutions but in individual subjectivities. What
interests her about China’s recent changes, therefore, is not a top-down insti-
tutional model of neoliberalism, but the ways subjects create their own sub-
jectivities by desiring and consuming the new neoliberal era. If we see neo-
liberalism as a structure of desire, regulation and deregulation belong to two
sides of the same coin, characterizing people’s different tactics in pursuit of
the global. Wang Hui explains that the rapid development of the neoliberal
market economy in China does not entail the withdrawal of state involve-
ment, as “the actualities of market economics and the process of globalization
cannot be implemented other than by State intervention.”** Given the impor-
tance of the state, what remains to be fully analyzed in Wang’s studies is the
actual operation of the local economy under state control. I believe it is the
actual participation of local governments and people, which are never under
the complete control of any sovereign force, which marks the real success of
the new economy.

Depoliticization is a key condition of neoliberalism, whose enormous suc-
cess thus far is largely due to its mobilization of people at all levels of so-
ciety. Pierre Bourdieu describes neoliberalism as a Darwinian world: “It is
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the struggle of all against all at all levels of the hierarchy, which finds support
through everyone clinging to their job and organisation under conditions of
insecurity, suffering, and stress.”®> When people are most enthusiastically en-
gaged in the neoliberal pursuit, they are also the most personally stressed (in
terms of career insecurity) and politically docile (in terms of the reign of con-
sumption). Ong’s territorial model fails to grasp the political implications of
the neoliberal economy, which depoliticizes not only certain parts of China,
but the entire country—including the ethnic minorities, whose cultures have
become ever more vulnerable to political and economic forces.
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Cinema as a Creative Industry

In chapter 4 I examined the relationship between the two discourses of cul-
tural policy and 1PR and their intertwining conditions as manifested in local
creative industries. In this chapter I focus on the effects of creative indus-
tries on traditional media and how 1PR offenses arise accordingly. It is widely
recognized that the promotion of creative industries is one of the key forces
motivating the rapid development of both the copyright regime and the new
phase of global cultural policy reform in the past few years, but how tradi-
tional cultural industries welcome and are challenged by the new creative
industries has not yet been adequately studied. While in chapter 4 I took
a broader perspective to study institutional and historical changes, in this
chapter I provide a close analysis of the challenge of an established cultural
industry, Hong Kong cinema, which struggles to adapt to the new creative
industries environment. I then explore in general how the audience is con-
ceptualized in the creative industries discourse.

From Lijiang, the ancient city deep in the country’s western rural land,
I come back to my home, the metropolis Hong Kong in the southern tip of
China. It is important to demonstrate that not only developing areas, but this
global financial center, one of the most advanced cities in the world, struggles
to adopt 1PR and foster creativity for its own economy. Despite the enor-
mous differences between Lijiang and Hong Kong, the two cities share com-
mon desire for the creative economy, which demonstrates how alluring and
ambiguous the concept is and how China is both one and many. Generally
speaking, the discourse of creative industries is more systematically adopted
in the Hong Kong Special Administration Region than in the PRC mainland,
but Hong Kong cinema still manifests its uneasy transition to adapt to the
post-Fordist creative economy environment. The wide spectrum of creative
industries includes both cultural tourism, which is primarily made up of small
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enterprises and relatively independent workers, and the mass-media film in-
dustry.

Specifically, I investigate two main areas of changes effected by creative in-
dustries on cinema, the flexible-transnational and the digital, and cinema has
to confront the loosening of its identity in two areas: its place and its media.
I explore how the working conditions of filmmakers and the conceptualiza-
tion of the audience are transformed accordingly. While governments develop
transnational creative industries and adopt global 1PR policy, the place-based
specificity of films is being emptied out, and filmmakers also need to adapt to
a much more competitive market and industrial environment. Also, creative
industries advocate the merging of media, and the technologies associated
with cinema have undergone substantial changes, specifically in the areas of
distribution and reception. Commercial film companies have to resort to a
variety of IPR-related legislation to resist the new freedom viewers have in this
digital environment. “Destructive” technologies are demarcated from “pro-
ductive” ones, so that creative industries can have tighter control over the use
of their content. Combining the two parts, I demonstrate the differences be-
tween cultural industries and creative industries, in that the latter are much
more diffuse, adaptable, and controlling than the former.

Creative Industries and Hong Kong Cinema

The adoption of the creative industries discourse by Hong Kong cinema has
its own history, and the marriage between them is by no means a natural one.
As I mentioned in the introduction, the notion of creative industries first ap-
peared in Australian and U.K. policy circles in the 1990s, most prominently in
the Labour Party’s election campaign in 1997, which promised to renew Brit-
ain’s cultural image through the development of the national creative indus-
tries. Using the British definition, the creative industries encompass (1) tra-
ditional cultural industries, such as cinema, music, publishing, television,
and radio; (2) arts and crafts, such as the performing arts and souvenir and
antiques markets; (3) new media, such as leisure software and games; and
(4) other industries that require the input of creativity, such as advertising,
design, and architecture. The discourse of creative industries emphasizes the
convergence and collaboration among these originally autonomous indus-
tries and cultural forms and demonstrates how they combine to become an
economic force powerful enough to drive regional and national economies. I
call creative industries a discourse because its immediate popularity among
governments attests to a strong discursive power, and various governments
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adopt and repackage it to cater to their own national situations and give the
term specific national appeal.

Creative industries as a discourse is embraced not only by governments
but also by many skeptical cultural critics for its celebration of individual
creativity and the rare opportunities provided to articulate new forms of cul-
tural politics and creative activities even within a capitalist framework.' How-
ever, in order to infuse these products with market value, the creativity in the
creative industries must be governed by complex contractual relations over
intellectual property.> Accordingly, individual creativity is conditioned by its
potential for wealth, and the ultimate aim is to exploit creativity in the form of
intellectual property. Creative industries would collapse without the required
copyright and trademark support, so an essential part of the discourse is
raising copyright awareness and condemning piracy.® Cultural organizations
that rely less heavily on the protection of the 1PR legal regime are those that
cannot generate profits on their own. As they depend more on public sub-
sidies or sponsorship to survive, they are usually considered closely related to
but distinct from true creative industries. Museums, for example, add value to
creative industries through indirect factors such as social coherence and city
branding.*

Creative industries have become particularly valued in East Asia. Inspired
by the successes in Britain, Canada, and Australia, many Asian countries have
begun to investigate creative industries in recent years. Taiwan, for example,
named 2003 the “Creative Industry Year,” and in the same year the govern-
ment also designated creative industries as the second most important tar-
get of investment in its ten-year plan.’ Recognizing the cross-institutional
nature of this “new” economic sector, many Asian governments have set up
their own think tanks or agencies, modeled in large part on the U.K.’s Demos
think tank, to investigate development strategies suitable for their own na-
tional situation. High-profile institutions such as Taiwan Thinktank Cultural
Forum, the Korea Culture and Content Agency, and Singapore’s Workgroup
on Creative Industries aim to integrate culture, industry, and public policy
to boost their national creative industries. The notion of “content industries”
(similar to creative industries) is also slowly gaining currency in Japan, spe-
cifically through the current “Cool Japan” boom, which refers to the recent
trend of young Japanese starting their own companies in various cultural
industries. At least seven government committees and organizations were
established in Japan between 2000 and 2005 to promote popular culture.®
But there is basically an absence of national policy on creative industries in
South Asian countries, in spite of their close relationship with the Common-
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wealth. The Indian government, for example, is still more interested in pro-
moting its information industry than branding the country or exporting the
sari as modern fashion.

Lily Kong and her colleagues have provided a useful comparison of cre-
ative economies around Asia.” They trace the uneven diffusion of this dis-
course among different countries, demonstrating how this “translation” oc-
curs through the movements of “experts,” the consumption of popular books
by such authors as Florida and Landry, the dissemination of all kinds of on-
line information, and the promotion of official multilateral policymaking
forums like the wTo. Hong Kong’s is one of the Asian governments most
eager to investigate how to strengthen its economic infrastructure by empha-
sizing creative and entertainment products. Chief Executive Tung Chee-Hwa
acknowledged the link between the arts and the economy as far back as 1998.%
In his Policy Address in 2003, Tung advocated the creative industries as an
important strategic area whose development is vital to the city’s economic
future, a point he repeated in his following Policy Addresses.” Responding to
the recent global financial crisis, the current chief executive, Donald Tsang,
identifies six priority industries, and among them are cultural and creative
industries as the key targets of government support to broaden the city’s eco-
nomic base and to add new impetus for sustainable growth.”* Commissioned
by the Hong Kong government’s Central Policy Unit, the Centre for Cultural
Policy Research at the University of Hong Kong completed the Baseline Study
on Hong Kong’s Creative Industries in 2003 and the Study on the Relationship
between Hong Kong’s Cultural and Creative Industries and the Pearl River Delta
in 2006. The Baseline Study clearly states that in order to develop Hong Kong’s
creative industries, the people must learn to transform creativity into tradable
deliverables and services, and the linchpin in this transformation is the de-
ployment of intellectual property! This is an almost word-for-word reitera-
tion of the U.K. model, once again demonstrating the mimetic nature of the
entire global creative industries phenomenon.

The creative industries portfolio of individual countries and cities does not
always include cinema; that depends largely on the well-being of the existing
filmmaking industry. In Hong Kong cinema is a major stakeholder in the cul-
tural sphere, and it has enjoyed much attention in the aforementioned reports
as well as in general discussions of creative industries in the city. But gen-
erally speaking, cinema, straddling between culture and commerce, is situ-
ated easily yet also uneasily within the creative industries discourse.”” Interna-
tionally there is a prominent critical trend disfavoring government meddling
in cinema. Negative measures such as censorship are always criticized. State
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control in Third World cinema is particularly condemned for its totalitar-
ian intentions and results, which often become causes for national cinemas’
waning artistic and commercial vigor.”” But even protectionist policies such
as subsidies are seen as preventing films from being responsive to the market.
Some scholars also believe that direct government support for the film indus-
try can protect an economic sector from its own internal weakness."* For ex-
ample, the Australian government provides significant government funding
to its film industry through tax concessions and direct subsidies from insti-
tutions such as the Film Finance Corporation. But scholars observe that once
these publicly funded producers become aesthetically dominant within the
industry, they prevent the vision of independent artists from emerging.” It is
argued that the Taiwan film industry, which has also been largely supported
by the government in the past two decades, suffers from a lack of market sen-
sibility because the government tends to nurture award-winning auteur film-
makers who take the name of Taiwan to international film festivals. Other
critics contend that the recent success of Korean cinema is due not to govern-
ment funding but to private investment.'®

But the fact is that direct government investment in the commercial film
industry was rare. In certain Western countries, such as France and Canada,
cinema is an item in the state’s cultural policy, but the support of domestic
films is usually rationalized as cultural protection against Hollywood instead
of as a means for profit-making. To legitimize government support cinema
is often seen as a national art instead of a commercial activity. The creative
industries discourse has altered this scenario. The U.K. Film Council was cre-
ated in 2000, not in the name of protecting British film as art but to “help
make the U.K. a global centre for film in the digital age.” Managing a large
annual budget of around £17 million lottery sales, the U.K. Film Council has
backed more than nine hundred films, shorts and features, since its creation.”
The New Zealand Film Commission set up a new fund in the same year with
the clear mission of investing in larger-budget New Zealand films. The Ger-
man government set up its German Film Promotion Fund in 2007 with the
explicit goal of promoting the German film industry. In 2007 and 2008 the
Fund sponsored 198 productions with some €118.5 million.”® The South Afri-
can government is also starting to recognize both the growth and the employ-
ment potential inherent in its film industry and has set up a variety of finances
and incentives to support film-related activities.”

Direct government support has also been observed in Hong Kong cinema,
which until recently was left entirely on its own by a government that prac-
ticed laissez-faire. A major reason for this policy shift is the recent demise of
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commercial Hong Kong cinema and the drastic and continuous drop in the
number of productions (see table 1).

It is generally believed that the heyday of Hong Kong cinema has passed
and that it might head toward the perpetual slump in which Taiwanese cinema
is now caught. However, the city is still producing a steady stream of commer-
cial films, although in much smaller numbers than it did in its prime. While
annual film production peaked in the early 1990s, with 242 films in 1993, its
rapid decline has not yet substantially weakened Hong Kong’s role as a re-
gional film center. In 2000 Hong Kong’s film industry, with an annual out-
put of 150 films, still ranked third in Asia, after India and Japan.?® While the
decline in the past decade is huge, a few commercial hits, like Infernal Affairs
(directed by Andrew Lau and Mak Siu-fai, 2002), Kung Fu Hustle (directed
by Stephen Chow, 2004), Initial D (directed by Andrew Lau and Mak Siu-fai,
2005), and Ip Man (directed by Wilson Yip, 2008), swept local or regional
box offices, and the rapidly expanding mainland market continually brings
investment into the city’s film industry. Many of these blockbusters are now
transborder productions incorporating mainland funding, talent, and mar-
kets, but the Hong Kong components are also prominent enough for this local
cinema to carry on its legacy.

The creative industries discourse has come to Hong Kong’s film industry
at an important moment. In spite of its previous success without any public
support, Hong Kong’s film industry is actively seeking government backing
to come to terms with the new mainland market and related policies, and the
creative industries discourse comes in handy for producers to legitimize such
requests. In order to implement the overall creative industries policy, the gov-
ernment also actively seeks and positively responds to these demands. The
Film Services Office was set up by the government in 1998 with an overall mis-
sion to create and maintain an environment conducive to the long-term and
healthy development of the film industry In 1999 the Hong Kong govern-
ment also assigned around HK$100 million to set up the Film Development
Fund to support local productions, but the utilization of the fund has been
extremely low, allegedly due to its heavy restrictions. The industry also com-
plains that the fund cannot be used directly on production, but only serves as
a guarantee fund to assist local film production companies to obtain loans. In
response to the industry’s strong lobbying, Chief Executive Tsang promised to
step up government support for the film industry,** and the Hong Kong Film
Development Council was set up in 2007 for this purpose. The government’s
HK$300 million Film Fund invests directly in small and midsize film pro-
ductions. Another major apparatus is the successful Hong Kong-Asia Film
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Table 1. Chinese-Language Films Screened in Hong Kong
and Their Box Office Revenues, 2001-2007

Number of Chinese ~ Box Office Revenues

Films Screened in of Chinese Films
Year Hong Kong (in million HK$)
2001 151 383
2002 133 476
2003 92 350
2004 77 366
2005 63 383
2006 52 284
2007 50 229

Source: Hong Kong, Kowloon and New Territories Motion Picture
Industry Association (MPIA)

Financing Forum (HAF), which strives to match global investors with Asian
filmmakers, without a specific emphasis on local production.”®

While the government was busily debating and learning how to assist its
commercial filmmaking industry, a headline-grabbing news item seized the
city. On 12 January 2005 a jobless thirty-eight-year-old man, Chan Nai-ming,
was arrested at his home by Hong Kong customs officers. He was accused of
uploading the BitTorrent (BT) “seeds”—data that can be used by others to
download a media product—to the Hollywood movies Daredevil, Red Planet,
and Miss Congeniality onto the bt.newsgroup.com.hk forum just two days
before his arrest.>* Online the copyright infringer called himself Guhuo tian-
wang K T (King of the Tricksters),” a reference to the movie series Young
and Dangerous (Guhuo zai 71%ff), which glorifies a triad of young street
gangsters as heroes. The news made local headlines as the first ever BT piracy
arrest in the city. Three months later the case attracted even wider media at-
tention because the Hong Kong government and the Hong Kong film indus-
try worked together to bring a criminal lawsuit against the King for copyright
violation of the three Hollywood movies. Unsurprisingly, he was found guilty
and sentenced to three months in jail. > The case is the very first criminal con-
viction for international online film piracy, and has been followed by similar
legal and moral disputes worldwide.”” Hong Kong filed the world’s first crimi-
nal charges against BT movie piracy to attest to its status as a global film center
and a leading IPR supporter.

The arrest took place in January 2005 and the criminal charges were an-
nounced at a press conference on 27 April, attended by famous directors and
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movie stars and organized by an ad hoc committee composed of filmmakers
and the Film Industry Response Group (Dianying gongye yingbian xiaozu %
% ¥ MES% /Nl The arrest of the King was an interesting climax to a series of
international events, Entertainment Expo, which was jointly organized by the
film industry and the government to position Hong Kong as a regional center
of Asia’s creative industries. The Expo included the twenty-ninth Hong Kong
International Film Festival, the twenty-fourth Hong Kong Film Awards pre-
sentation, the second Hong Kong International Film and Tv Market (FILM-
ART) festival,”® and the third HAF. These key events are all related to cinema
(music, television, and game industries were gradually added to the Expo in
subsequent years). The Expo has two major purposes: to attract international
media attention to Hong Kong cinema and to develop Hong Kong as a media
finance center. The two missions are related, in that the first furthers the sec-
ond. Given that the glamorous nature of cinema naturally attracts media at-
tention, it is reasonable to speculate that the BT criminal charges, which were
announced immediately after the Expo, were timed to support the Expo. The
symbolic meaning of the arrest for the position of Hong Kong as an IPR cen-
ter is confirmed in Magistrate Colin Mackintosh’s problematic statement
that began his six pages of judgment against the King: “Hong Kong carefully
guards intellectual property rights. These rights are not illusory. . . . They are
valuable and they amount to genuine property.”

In spite of their close collaboration, while creative industries protect local
industries, IPR is supposedly region-blind and tends to privilege the market
dominator against its struggling or emerging competitors. The case of the
King seems to indicate that Hong Kong cinema and Hollywood both occupy
the front line against piracy. However, because of its larger market share,
Hollywood is mostly the beneficiary. Historically Hong Kong films were more
popular than American products in the local market, but recently the domes-
tic film industry has started to lose ground to Hollywood films.** Similarly
most of the BT files available on Hong Kong’s BT forums and newsgroups
are Hollywood films, along with games, television programs, animation, and
computer software from other countries; only a few are local productions.”
Hong Kong residents, both the online community and ordinary theatergoers
and disc buyers, are less and less attracted to Hong Kong films. Ironically the
major rival of Hong Kong filmmakers will continue to be Hollywood, but the
local film industry only helps its American rivals—and themselves to a much
lesser extent— by eradicating copyright violation.

When discussing Hollywood’s increasing diversification and transnation-
alization, Paul McDonald and Janet Wasko argue that there is still a very defi-
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nite foundation to the Hollywood film business: “Films may enter the market
in many forms, but at its core Hollywood remains a business which is not
really based on the production of things so much as the control of the rights
to use those things.”*> More accurately, it is no longer films but 1PR which
has become the fundamental commodity produced by Hollywood. This is
not true in Hong Kong cinema yet, but obviously the allure is strong. This
battle against BT piracy, which protects the global 1PR infrastructure instead
of local film industries, is considered strategic to the survival of Hong Kong
cinema even as the logic of why IPR is essential to the film industry remains
entirely fuzzy. The result is that while copyright-poor nations are encouraged
to heavily police local piracy, the immediate rewards are reaped by copyright-
rich nations (particularly the U.S.). These anxious copyright-poor countries
are rewarded with the hope that if only a stringent IPR framework were im-
posed, they could attract trusts and future creative industries investment, and
then the creative industries will finally make these handicapped countries
copyright-rich. But the fallacy of this reckoning is the connection between
future creative industries investment and current IPR legislation and enforce-
ment, which is established by nothing but a leap of faith.**

Cinema and Place

Many local viewers have strongly supported Hong Kong cinema because of its
intimate reflection of the city’s collective ethos, and many international critics
celebrate its place-based productions as opposed to Hollywood’s America-
centric transnational hegemony.** Historically the films made in Hong Kong
were largely conditioned by actual events in the city and by the people’s col-
lective emotions, which naturally provide topics, incentives, and a keen sense
of style to Hong Kong filmmaking. In spite of its quasi-independent status,
Hong Kong cinema’s “national” identity can never be taken for granted due
to the city’s specific colonial and postcolonial status. Hong Kong cinema in
the 1980s and 1990s was particularly blessed by the handover in 1997, which
enforced the assumed dichotomy between the PRC’s nationalist incorporation
and Hong Kong’s cosmopolitan and postcolonial subjectivity. Critics suggest
that the fear surrounding the handover defined and enlivened the wonders of
Hong Kong cinema of the 1980s and 1990s—forcing filmmakers to reflect on
the city’s fragile identity and resulting in a unique and vigorous self-reflexive
cinema.* A favorite topic of recent Hong Kong cinema scholarship is the re-
lationship between the city and its cinema and how the films directly or indi-
rectly bear the collective identity of the people.*
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However, Hong Kong cinema as a place-based cultural industry whose
products are designed for a specific domestic and diasporic audience is at
odds with the transnational creative industries discourse. Instead of empha-
sizing the cultural affinity between the producer and the receiver, the creative
industries discourse reconceptualizes the relationship between cinema and
place in two other ways: as creative sectors and city branding. Largely in-
spired by recent studies of the creative city and creative clusters,” many film
and geography researchers have found that film production is part of a net-
work, and different sectors of the industry work together in a contractual,
flexible manner.*® Scholars also demonstrate that successful film industries
display evidence of clustering, both in terms of local agglomeration and trans-
national connections.” Different filmmaking subsectors collaborate, and cre-
ative ideas are generated in innovative ways. The study of creative clusters as
such might be difficult to apply to Hong Kong cinema, because the city itself
is extremely complex and the institutional collaborations are hard to chart
geographically. But increasing attention has been paid to Hong Kong’s co-
production culture with the mainland, and scholars are interested in the flex-
ible nature of related transborder flows of capital, ideas, and personnel. Many
“Hong Kong” films are no longer made in the city, but local companies have
to work closely with people and companies in different parts of China, so the
coproduction culture could be seen as another version of the creative cluster
trend. I will discuss transborder coproduction in the next section.

The discourses of creative industries also link filmmaking with city brand-
ing. In the case of Hong Kong cinema, the values of its films are calculated
not only according to the actual profits generated but also according to the
degree that films build an image of Hong Kong as a media hub or a global city,
as shown in the works of the Film Services Office. Under the continual devel-
opment of global capitalism, cities are not only strategic sites for the produc-
tion, circulation, and consumption of commodities, but they are themselves
intensively commodified, insofar as their constitutive sociospatial forms are
sculpted and continually reorganized in order to enhance the profit-making
capacities of capital.*® Accordingly the Hong Kong film industry produces
not only films as commodities, but also the image of the commodified Hong
Kong. The connection between movies and city image is particularly obvious
in Hong Kong cinema, as most people around the world know Hong Kong
through its films. Hong Kong cinema has been given the burden of saving
itself and the city by attracting both tourists and investment to the city.*'

Strangely, with the advent of the creative industries model, Hong Kong
cinema is now conceptualized without the city’s viewers, and sometimes with-
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out the films themselves. As seen in the efforts around the Entertainment
Expo, while the branding of Hong Kong cinema is highlighted, Hong Kong
cinema is tokenized and dematerialized, but only as a means to attract media
attention and investment. As the city is repositioned as a finance center rather
than a production center, Hong Kong’s interest in the arrest of the King of
the Tricksters is manifested on the abstract plane of “advertising effects.” The
global branding of Hong Kong cinema needs the lure of award-winning direc-
tors and stars, like Wong Kar-wai and Tony Leung Chiu-wai, as well as an 1PR-
loyal image. The rise of creative industries is one result of the fall of cinema as
a traditional cultural industry.

As a result, Hong Kong cinema has radically new meanings in the creative
industries’ discursive context, in that it becomes an empty brand name de-
signed to attract capital, whether in the form of direct investment in local
or regional productions, or whether to turn Hong Kong into a finance or
distribution center where the headquarters of transnational media corpora-
tions are located. Hong Kong needs to continue to produce award-winning
films that can claim some space on the pages of the New York Times, and the
seductive stills of Zhang Ziyi in 2046 and other films must continue to circu-
late globally to attest to Hong Kong’s “film power.”** As a brand name, Hong
Kong cinema can organize and participate in many transnational productions
aimed at global markets. It has been transnational for decades, but only re-
cently do we see it turning into an abstract brand name instead of the pro-
ducer of concrete place-based productions.*

This displacement of Hong Kong cinema directly impacts the production
scene. The rapid development and modernization of the local industry can
be traced back to the early 1960s, when the Shaw Brothers constructed Movie
Town, with twelve sound stages and sixteen outdoor sets. The studio adopted
vertical integration in the manner of Hollywood majors, employing fifteen
hundred contract workers and producing an average of forty films per year
in the mid-1960s.** Golden Harvest replaced Shaw Brothers to become the
dominant force in Chinese commercial cinema by the late 1970s. Although
the younger studio began to outsource its production and to finance inde-
pendent filmmaking, it operated an intact production line and trained and
provided secure employment to a staple of filmmaking professionals. By
the late 1990s the older studio system dominated by the Shaws and Golden
Harvest was rapidly replaced by the rise of smaller independent production
houses.** Unlike their predecessors, these smaller studios usually operate with
small budgets and therefore tend to have very short life spans in the reces-
sion period. Most of the workers in the industry are forced to turn freelance.
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Although the transborder Hong Kong-China coproductions continue to lure
investors and major creative figures, the once prosperous film industry is
under the threat of extinction because most of the actual production now
takes place in mainland China, where filmmaking is cheaper and closer to the
target audiences. Currently there are only two or three projects in Hong Kong
on any given day, far from enough to provide jobs to the many professional
film workers this industry has attracted and cultivated.*® While Hong Kong’s
film industry continues to operate, unemployment and underemployment
are now the norm.

There are local reasons for this situation, but the conditions are not unique
to Hong Kong. In the name of generating innovative ideas and encouraging
new methods, the creative industries discourse privileges flexible accumu-
lation and competition, and smaller independent filmmaking has become a
prominent development in the new transnational film scene. However, while
the transnational flows of culture have become more complex, inconsistent,
and unpredictable, they also generate new kinds of power, which are even
more difficult to pin down and engage with. With the proactive participation
of governments and film festivals, many transnational funding platforms are
now available, and filmmakers are given more chances to match their projects
with diversified public and private investments. But many of these investors,
unlike the major commercial studios in the old days, are not willing to shoul-
der the entire budget, and current film projects are often financed by multiple
sources. Under such conditions, filmmakers have to become entrepreneurs
and cater to changing market conditions. At a time when Hong Kong cinema
is so rapidly approaching an unknown destiny, fostering new creative talent is
among its most urgent tasks, but filmmakers are also under increasing pres-
sure to survive on their own.

The working conditions of new directors are emblematic of the overall cre-
ative industries environment. The creative industries discourse favors small
enterprises for their flexible structure and innovative ideas, and the new
global cinema also tends to privilege small studios and new directors. Many
national and regional film funding agencies, like the German Film Promo-
tion Fund, the U.K. Film Council, Taiwan’s Government Information Office,
the New South Wales Film and Television Office, and the New Mexico Film
Office, administer specific grants to new filmmakers. In Hong Kong, although
its Film Development Council does not show clear preference for young film-
makers, the industry continues to provide opportunities for new directors.
Major commercial film companies, such as Mei Ah, EDKO, Sundream, and
Filmko, continue to invest in films directed by newcomers. A few smaller
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companies, like Focus and Irresistible Films, are openly committed to dis-
covering and providing opportunities to new directors. The robust mainland
economy has also bred many new capitalists who have developed an interest
in filmmaking, for legitimate or illegitimate reasons; as long as they have the
connections, both established and new directors are tapped for spontaneous
projects of this sort. But this seemingly prosperous reality for new filmmakers
is challenged by an insecure freelance job environment.*” Under the new cre-
ative industries discourse, they are the first generation of Hong Kong direc-
tors—at least in terms of commercial cinema—who have to sail through the
post-Fordist environment, where job security is extinct. The fetishization of
newness, a prominent feature of the late capitalist economy, also character-
izes this new cinema, making newcomers quickly unattractive, because they
will no longer be new after making one or two films.

These new directors are considered precious new blood desperately needed
by the failing Hong Kong industry, and they are still sporadically trusted with
projects by investors in spite of the extremely high risks involved. However,
with legendarily low wages and insecure job conditions, many of these new
directors also have to work as freelancers for various media in order to earn
a living, while spending most of their time and energies working for future
projects which never seem to be realized. One young director who has al-
ready directed two feature-length commercial films admits that his average
monthly salary is about HK$8,000 (about U.S.$1,000), lower than a full-time
production assistant. This salary barely pays the rent. To look for projects
some have to move constantly between Hong Kong and China, and they have
to deal with all kinds of investors and producers who do not always honor
their contracts. Many of them have directed one or two films only, but they
have chosen filmmaking as their sole career, and they struggle to hold on to
it as much as they can. Under the aegis of a flexible mode of operation, these
new directors are usually not attached to any studio, so they have to secure
simultaneously their income and career prospects, which do not tend to over-
lap. Directing music videos, advertisements, corporate videos, educational
television, and other media projects, they also need to liaise with investors
and other filmmakers, constantly writing up new projects and participating
in discussions, although most of the time these projects never come to frui-
tion. The new market conditions and risks in the transnational coproduc-
tion scene, including volatile censorship in China, multiple financial sources,
constantly changing film policies, and incomprehensible film festival politics,
are all matters new directors have to deal with which were not relevant to the
older generation. Caught in an industry which is at the edge of disappearance,
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almost all commercial filmmakers are struggling with conditions as complex
as the meaning of their professional identity and as simple as making ends
meet.

As it is well known, a special feature of the current digital age is the wide-
spread image-making activity among global youths, who can now easily pro-
duce (with a simple Dv camera and editing software) and distribute (through
online sites like YouTube) their work. But for those working in the industry,
they have made a decision to turn their hobby into a career. A thirty-year-old
director who has made a few independent videos and a commercial feature
film explained that young video makers tend to face the same dilemma upon
hitting the age of thirty: either to opt out or to try to move up to the commer-
cial film world. After directing a film or two, they are already in their mid- to
late thirties, finding it extremely difficult to start another career. New film-
makers in Hong Kong are caught in its unique local and global sociopolitical
circumstances, in which filmmaking is both easier and more difficult. Their
career is existentially intertwined with the industry, as critics and audiences
burden these new directors with the future of Hong Kong cinema, while the
filmmakers themselves only hope for the industry’s continued prosperity.

Given a volatile global film culture with no job security, a career in film-
making is increasingly competitive. In spite of the glamour associated with
the filmmaking business, young directors are exemplary creative laborers,
who are exposed to an increasingly volatile environment with no career safety
net. The creative industries’ emphasis on agglomeration and flexibility actu-
ally deprives workers of a stable creative environment in which to engage
with filmmaking more meaningfully. Among the young directors I talked to,
almost all were nostalgic for the old studio era, when directors only needed
to direct.

Bad Technologies and Indocile Consumers

The creative industries discourse not only diffuses the concept of place and
deprives filmmakers of a stable working environment, but it also conflates the
medium: digitization levels all cultural forms. In this section we will further
explore elements of place in the film industry by focusing on the audience,
particularly the impact of digital technologies on cinema globally. As a major
purpose of this book is to investigate the intricate relationships between cre-
ative industries and IPR offenses, here I would also like to emphasize how the
two are connected digitally.

Almost all creative industries rely on digital technology in production, al-
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though some less heavily than others. The rise of creative industries is clearly
intertwined with the rise of digital technology in areas of product design.
However, digital technology is not as enthusiastically embraced in the realm
of product distribution, particularly for traditional cultural industries. Al-
most all traditional cultural industries (film, music, and television) distribute
their products in digital form; this causes a lot of anxiety to copyright holders
because of easy duplication. Today digitization of media products means the
radical dematerialization of reproduction costs—but high production costs,
including astronomical advertising fees, keep the retail prices of the goods
high. Almost by nature some people, attracted to certain products, will resort
to less expensive—and increasingly easy— piracy to copy these products for
their own use. Digitization and piracy almost go hand in hand, because retail
prices are markedly higher than the real reproduction costs. An interesting
development in commercial filmmaking in recent years is 3-p production,
whose 3-D effects cannot yet be replicated outside the theatre, although the
rapidly developing home theatre technology will ultimately also benefit the
pirates.

In fact the high-profile arrests of online copyright infringers such as the
King of the Tricksters point out the great anxiety over the audience that is in-
herent in the creative industries discourse. Online distribution is most feared,
and concerned industries, particularly cinema, have shown great reluctance
in embracing this part of digitization. Like the passionate subtitling labor
found in the Chinese cyberculture, the web is characterized by fervent down-
loadings and uploadings, filling the Internet with useful data and knowledge
as well as censored materials diligently made available by netizens on web-
sites and networks. The impulse of sharing is characteristically prominent on
the net, and there are a few reasons contributing to this tendency. First, digi-
tal content is not based on rivalry, in the sense that more than one individual
can consume the same goods without diminishing its value. Digital sharing
therefore is not conducted in the form of giving, as the uploader continues to
possess the entirety of the uploaded materials. Second, with the current tech-
nology and popular online groups available, digital distribution is extremely
easy and effective. The anonymous nature of the web also means that upload-
ers and downloaders can often avoid ethical responsibility and criminal con-
sequences. Most important, sharing forms bonds. Many of the cybercommu-
nities, illicit or not, are formed by the activities of file, data, and information
sharing, providing members with a sense of connection not easily found in
society.

Currently a major battle in copyright discourse is taking place in the digital



128 Chapter Five

realm, where distribution makes control over the mobility of cultural goods
most difficult. IPR measures, particularly antipiracy measures, are highly in-
efficient in such areas, because piracy is almost an inevitable result of the
current technological environment. The 1PR regime becomes a necessary but
largely strained legal structure to counter the new digital environment’s natu-
ral predisposition to share and pirate. Ironically this inefficiency also makes
IPR one of the most urgent and appealing issues on the creative industries’
agenda. In order for creative industries to garner maximum profits, their
products must be protected from illegal reproduction and distribution, which
is made extremely easy by new technology. This explains the embarrassment
surrounding the high-profile arrest of the King of the Tricksters in Hong
Kong. In order to make the legal threat clearly felt, right after the arrest the
film industry and the government cooperated to expand the scope of investi-
gation and harassment to criminalize not only uploaders but also download-
ers. Close collaborations among various government departments, the film
industry, and Internet service providers resulted in intensified surveillance
on online file-sharing activities. The Customs and Excise Department also
launched the scheme entitled “Youth League for Monitoring Internet Piracy”
to enlist the help of some 200,000 members of 11 local youth uniform orga-
nizations to reduce the flow of BT seeds on the Internet.*® However, there was
only a 20 percent drop in online file-sharing activities in Hong Kong immedi-
ately following the widely discussed arrest, meaning that this case had only a
minor deterrent effect on online piracy.*’ There are no current data available,
but obviously BT movie piracy is still taking place in Hong Kong, particularly
on mainland Chinese sites.>* In fact many Hong Kong and mainland neti-
zens are watching entire television programs and feature films directly online
through sites like Tudou.com without having to download them, although
Tudou has been diligently deleting copyright-problematic files and buying
rights from film companies for their featured programs since 2010. Debates
about IPR, the guardian of the new economy, have become so intense partly
because IPR is meant to fight against a propensity of this very economy: expe-
diting and reducing the cost of information circulation, which makes piracy
easier than ever before.

For cinema to embrace the new creative industries environment, digiti-
zation seems to be inevitable. However, the more film industries delve into
digitization, the less they can escape from its tendency to diffuse their insti-
tutional control. It is true that digital effects rendered as visual or audio en-
hancements are considered a productive tool to boost a film’s commercial
value. Film industries around the world have found themselves painstakingly
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chasing after Hollywood’s digital effects, with the vain hope that their films
will equally impress and enthrall global viewers. However, online digitization
is treated much more carefully, as it is not only a liberation from celluloid,
but it is also a liberation from the medium. It could drastically change the
present mode of spectatorship, discursive formation, profit source, and the
industrial control of commercial cinema, thereby diffusing the specificity of
the medium that film practitioners and scholars of the past century tried very
hard to fortify.

A common ideological predisposition among film scholars and fans is their
acclaim of the public nature of cinema as a shared experience of a large num-
ber of audiences conditioned by the singularity of a film text, which has been
celebrated as generative of productive social and political forces.” Unsurpris-
ingly, many still consider TV or direct-to-video releases second-rate or mar-
ginal compared to commercial or art films screened in theaters.”> The preju-
dices against online distribution entail realistic financial consequences. In fact,
in spite of the availability of technology, the film industry still is largely reluc-
tant to distribute films online.”® Those few companies interested in exploring
online distribution often create a division devoted solely to the new process.>*
In 2000 George Lucas claimed that film images would be beamed via satellite
into theaters across the country in a matter of a few years, but in 2005 he was
still bemoaning the slow growth of digital cinema. In spite of the initial digi-
tal exhibitions of Star Wars: Episode I1I: Revenge of the Sith (2005), his promise
of dematerializing celluloid remains largely unfulfilled, and satellite and on-
line distribution of first-run mainstream commercial films is still a prophecy.

Cinema has always shown great resistance to nontheatrical releases, from
television in the 1960s, to VCR and VHS in the 1970s and disc and online distri-
butions in the 1990s. Cinema has tried very hard to safeguard its own institu-
tional control from the encroachment of other media and distribution means.
One film distributor’s strategy to delay online distribution is to mimic cyber
interactivity on the disc format, which, given the global adoption of the tech-
nology, is now the major vehicle for home movie viewing. Much of the initial
experimentation of interactive cinema is now available on DVD, and Laura
Mulvey states that interactive features such as commentaries and interviews
on DVDs have already allowed for a very different mode of spectatorship.>
However, this is a diluted form of interactive spectatorship, because all is con-
tained on a disc, and the disc remains a single commodity format. Although
the disc form requires the film text to be turned into digital code, many strate-
gies have been created to prevent these already digitized contents from being
copied and distributed online. Copyright owners use Content Scrambling
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System (CSs), an access control system that encrypts the content stored on
DVDs to prevent illicit copying. In response, pirates have created a prolifera-
tion of Decss, or circumvention, programs, which are designed to crack such
codes.”

The use of Decss technology is banned by most governments.*® But there
was no legal apparatus to criminalize digital technology until the World Intel-
lectual Property Organization of the UN passed the influential wipo Copy-
right Treaty in 1996.>° The treaty requires signatory countries to take steps
to improve the legal protection of copyrighted materials in digital form. The
treaty legalizes copyright owners’ protective technology and protects these
technologies from other circumventing technologies.®® The wipo Copyright
Treaty was followed by the Digital Millennium Copyright Act (DMcA), passed
in the United States in 1998, and the European Union Copyright Directive in
2004.”" The technical applications and commercial implications supported
by the wipo Copyright Treaty and all related global legislation are generally
known as Digital Rights Management (DRM), which has been so controversial
largely because of the fear that it jeopardizes “fair use” as a key principle of
international copyright laws since the Berne Convention of 1886.%* By differ-
entiating good technology from bad, DRM could evade fair use by privatizing
technology, therefore privatizing all “uses” of copyrighted materials.

In fact we can think of DRM as a legal system that indirectly encourages
hacking, because the fair user who wants to reproduce a work that is en-
crypted can rely on no legal tools. All those who access encrypted technology
automatically become hackers; or, to put it another way, only hackers can
prevail. As a result, these laws indirectly help not only to romanticize hack-
ers—because their actions are illegal —but also to legitimize them, because
only they can break down the system and realize fair use. If fair use is the
legal space in which the rights of the user and the rights of the owner meet
and negotiate, recent digital copyright laws simply efface fair use and render
a simple dichotomy between legal use and illegal hacking, realizing the ulti-
mate nightmare of many copyright scholars.

But the impact of DRM on movie viewers is felt unevenly around the world.
The disc market in many parts of the developing world is dominated by vcs,
which cannot be encrypted; in fact some DVDs sold in these regions are also
without encryption to keep the sales price low. For example, all legal Holly-
wood DVDs sold in Hong Kong are encrypted, while many local films are not.
The three Hollywood films the King uploaded on the web were vcs, not
pvDs. With the availability of “inferior” technology, it is much easier to up-
load these Hollywood films in the developing world than in the developed
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world, although the two worlds are connected in cyberspace. The difference is
also felt in the sphere of downloading. Many who purchase BitTorrent media
content legally through official sites such as BitTorrent Video Store complain
about DRM-related problems, as the DRM protections are so specifically de-
fined that very little deviation is allowed.®> But those who download BitTor-
rent files illegally on the web do not face the same problems precisely because
DRM is absent. The logic is weird: those who can afford a higher price are actu-
ally supervised more closely, and the price they pay includes a set of restraints
conceived by the owners, while those who cannot afford the high price are set
free.

Instead of punishing crimes that have already occurred, DRM works to im-
pose technological barriers for the purpose of preventing crimes. But Tarle-
ton Gillespie explains that whereas copyright law leaves the discretion to act
in the hands of the users, allowing them to determine whether to risk activity
that might result in legal penalties, DRM forecloses such discretion, allowing
only those actions deemed appropriate in advance by the information pro-
ducer.** Not only is fair use made impossible, but a basic principle of the rule
of law—the possibility of defiance—is also evaded. But in many developing
countries, where many cannot afford the pricy products with DRM, the fair use
is maintained, honoring a basic principle of copyright. This comparison dem-
onstrates clearly the technological base of the creative economy: it is charac-
terized by a sophisticated and utilitarian use of technology, which controls
not only creative products but also technology itself.

DRM’s erosion of the fair use doctrine in copyright also illuminates the
conversion of traditional cultural industries to creative industries. Our cre-
ative economy, supported by the I1PR regime, is developing a schizophrenic
attitude toward the customer: although the customer is the ultimate object of
desire, she is also a potential pirate. Such fear of the customer in the new cre-
ative economy is observed in the “first sale” doctrine of the copyright regime.
Under this doctrine, the buyer can sell or transfer the “ownership” of the copy
she owns, but she is not allowed to copy the work, which would infringe upon
the rights of the true copyright holder.*>
ship of the copyright” are clearly demarcated, resulting in the awkward situa-

Ownership of a copy” and “owner-

tion in which we can resell a DVD we buy, but we cannot copy it or show it
publicly without the consent of the copyright holder. The “first sale” doctrine
functions less to protect than to confine the rights of the customer. We should
not be surprised to discover that the major part of the copyright legal regime
is designed to police the customer instead of the pirate. As Gillespie laments,
with the many new technological innovations concerning copyright protec-
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tion, film and music distributors are going far beyond what the software in-
dustry had once imagined, to govern not only whether we copy their work,
but also how we buy, share, experience, and interact with it.*

Cultural commodity is not destroyed in the act of consumption, but dur-
ing consumption the commodity enlarges, transforms, and creates the ideo-
logical and cultural environment of the consumer.®” The creative industries
discourse promotes continual innovation in the forms and conditions of
communication, so it should also produce and materialize the consumer in
terms of needs, images, and tastes.®® Theoretically the consumer should be
empowered by creative industries, which allows one to interfere with the pro-
duction process in a more direct way. However, focusing on economic issues
like finance, markets, public support, and employment, the creative indus-
tries discourse chooses to ignore or even repress these cultural relationships.

There is a clear decline in cinema attendance among Hong Kong people.
Hong Kong’s average annual cinema admissions per person dropped from
12.7 in 1981, at one point one of the highest in the world, to 3.1 in 2006, a
drop much sharper than most other countries experienced during the same
period.®® But the various creative industries’ reports fail to mention this ten-
dency and provide no solutions, and the author-based 1PR ignores consumers.
Johanna Gibson argues that in the dominant copyright discourse, the agency
of the reader or viewer is dismissed as mere “projection” and denied any sub-
jectivity in the construction of meaning.”® But at the same time, the consumer
is feared by the producer, who panics about the new kinds of technology con-
sumers are equipped with to consume and invest in the cultural commodity,
to the extent that the control of the producer could easily be usurped.

In this context, the transition of cinema from a traditional cultural indus-
try to a part of the creative industries is not an easy one. It has to loosen up
the cultural identity of place-based productions in order to address trans-
national markets and finance. It has to deprive its committed workers a rea-
sonable working environment to cultivate projects. It also has to succumb to
and come to terms with the pluralization tendency of the digital culture. The
flexible nature of the creative economy necessarily challenges the institutional
autonomy of cinema, and the changes involved could be extremely disruptive.
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Branding the Creative City with Fine Arts

We are seeing branding in everything around us, from universities and armies
to water and soil." The fervent demand to create a positive and aesthetically
pleasing image for almost any institution or entity demonstrates the extreme
competition in the new economy, not only between rival members of the same
sector, such as Coke and Pepsi, but also, more diffusely, among unrelated
institutions and ideologies, like the military’s fight for youths’ admiration
in this pluralistic and “effeminate” contemporary culture. From Lijiang and
Hong Kong, I now come to Beijing to explore the many relationships between
city branding and the creative industries in the complex situation of China,
not only in terms of geographical divergences, but also in terms of the wide
range of cultural forms and logics involved. In this chapter I explore how the
fine arts is incorporated into city branding.

City and national branding is one of the most sophisticated forms of con-
temporary branding, as the branding of a place must incorporate an ex-
tremely diverse set of conditions—historical, cultural, economic, political,
and geographic—into a unified image that can be easily communicated.
While national branding tends to be most reductive in manipulating global
abstraction, the local environment, and stereotypical cultural and traditional
images,” city branding involves more careful macro top-down engineering
that has increasingly become the duty of city government. If it is simply im-
possible to shape a nation, many city governments are working hard to re-
model their cities to attract global interest. A unified image, not only as myth
but rendered by actual urban design, is exalted to subdue or control, although
never easily, the unruly chaos of an urban space and culture that resulted from
historical contingencies and the overlapping of multiple life patterns.

Gerard Wigmans’s overview of the urban policy in Rotterdam in the past
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three decades might help us understand the general rhetoric of city branding.
He begins his essay this way:

A new approach to city planning in the inner city of Rotterdam was
introduced in 1974. This strategy was based on a coalition between orga-
nizations of local residents and local authorities, known as “building for
the neighborhood.” . . . In this participation model there was a strong
commitment between the citizens of the city and the urban policy based
on social democracy. Solidarity and equality of opportunities were ex-
pressed in the statement of “the city as a collective arrangement for
living” which had to be equally accessible for every citizen. However, in
doing so, economic activities were driven out of the districts.?

The last sentence specifies the key problem Wigmans deals with in his study,
and the beautiful egalitarian picture he draws in this paragraph is precisely
the source of the problem. Wigmans shows that “fortunately” a corrective
policy change was resurrected in the late 1980s, which was able to promote an
economic and cultural revitalization in Rotterdam. According to Wigmans,
the previous policy, based on social democracy, only engendered a parochial-
ism which was wisely corrected by the city’s new cosmopolitan and globally
minded economy. Wigmans tries to demonstrate a direct relationship be-
tween economy and culture: only a certain culture leads to a flourishing econ-
omy, and this global metropolitan culture can be compartmentalized and
summarized as “the availability of an attractive housing environment and cul-
tural climate, a complete and varied package of facilities, adequate services,
and good accessibility.”* Culture is understood in two ways as related to capi-
tal: a culture which can attract preferred immigrants, visitors, and consumers,
that is, a comfortable lifestyle; and a culture which can attract investment and
produce profits, that is, the development of creative and other industries. The
two logics combine to form today’s creative cities.

As a result, a city’s culture is no longer a natural manifestation of the col-
lective taste and values of a given people, but tourism in a broad sense. While
financial control is a global city’s key aptitude, these powerful cities also tend
to be cultural hubs, hosting the fine arts and popular culture alike. The global
city can be seen as operating under a specific tourism strategy: tourism pro-
motes a mishmash of culture and economy, of sight and power, and city
branding works by exactly the same logic. Simply speaking, culture cannot
exist on its own as ordinary reflection of the ways people organically live, but
must be engineered and monitored, with specific purposes in promoting eco-
nomic opportunities of the city in general.
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From “Glasgow: Scotland with Style” to “Toronto Unlimited,” and from
“Hong Kong: Asia’s World City” to “Pattaya: The Extreme City,” the discourse
of city branding has gained wide global currency. But the marketing and pro-
motions involved can be radically diverse. While “Asia’s World City” is ab-
stract and vague enough to describe Hong Kong as a late capitalist city,’ the
many walks of life, human feelings, and spatial practices of Pattaya are sum-
marized in terms of extremity. Obviously the two cities project two different
sets of desires: Hong Kong invites transnational capital, while Pattaya seduces
global tourists seeking exotic but highly regulated excitement. We are seeing
the radical abstraction of myriad urban experiences to simplified statements
and images for various marketing purposes. The city’s culture, in turn, is in-
evitably altered, to various degrees, to correspond to such images.

The Global City and Decentralization

The global city concept is definitely new to the ancient city of Beijing. An
industrialized Beijing gradually emerged out of its imperial relics and tradi-
tional clan-based housing in the 1960s, but this Maoist Beijing was not a glis-
tening metropolis presenting spectacular images; it lacked urban landmarks
other than the traditional architecture that had managed to stay intact. A new
set of urban policies developed in the beginning of the 1980s, but their pri-
mary aim was to eliminate the city’s industrial components and turn it into a
modern national capital. Not until the 1990s did Beijing start to be obsessed
with its global image, which supposedly attests to the rising Chinese power.®
Skyscrapers sprout as if they are dropped from the sky, burying all traditional
housing, no matter how old. Ever renewed modern visual elements manifest
profusely as fashions, commodities, advertising materials, and cool designs
in general. Along with the Olympic vogue is a clear branding force looming
large around the presentation of Beijing to the world, as Yomi Braester thor-
oughly demonstrates in his recent book.”

The Beijing government has taken an active role in promoting the cultural
scene in recent years.® Since 1996 Beijing’s city government has been in com-
petition with other cities for the title of China’s cultural industry center, and
there has been a clear policy shift toward developing the “tertiary sector” in
place of heavy industry; the city has also made vigorous efforts to capitalize
on historical and cultural tourism.’ At the end of 2005, at the eleventh general
meeting of the Ninth Party Committee in Beijing, the cultural industries were
officially declared the pillar of Beijing’s ongoing development, and the first
Beijing Cultural Industries Expo was held in November 2006. Beijing also an-



136 Chapter Six

nounced ten designated cultural creative clusters at the end of 2006, showing,
as Michael Keane describes it, the city’s commitment to the creative zeitgeist."’

Beijing’s city branding is conducive to the new global order, in which
global networks of capital and commodity flows are organized around global
cities."" While the measure of economic achievement increasingly shifts from
national to city-based indicators, cities vie with each other to register in the
highly hierarchical global network. As our global economy becomes increas-
ingly an economy of affect and persuasion, and economic strength is based
more on facilitation than production, the discourse of the global city is inevi-
tably linked to its own branding. Creativity becomes an impulse belonging
to a particular type of global city,” of which Beijing strives to be a legitimate
member.

However, the ascendancy of city or region branding in China is not entirely
a global event, but should also be understood as part of the PRC’s own politi-
cal trajectory of administrative decentralization. Following the Soviet model,
socialist China before 1978 was ruled by a centralized government, yet such
centralized power could no longer be legitimized by the political economic
disasters it brought about by the mid-1970s, and a series of policies were for-
mulated and implemented to decentralize administrative power to different
levels of regional governments. The current global market economy further
fuels the decentralization demands in the name of flexibility and localization.
In fact the PRC’s political history since 1978 can be characterized by the ten-
sions between central control and decentralization. While decentralization is
the trend, the PRC government is also very anxious about the power increas-
ingly channeled toward local governments. Fierce intranational competition
is taking place among cities and districts, indirectly promoting the economic
hierarchy among regions.” It has also been argued that decentralization has
led to corruption, as the central government has lost its ability to detect the
bad behavior of local officials and capitals are now controlled by relatively au-
tonomous local officials and specialized bankers."*

Politically, decentralization might also provoke regional autonomy, feared
particularly by the nondemocratic one-party ccp governance. The central-
provincial relationship, similar to the state-people relationship, is formulated
almost entirely on direct power transfer and struggles, as political power is
not conceptualized as rights but as ownership of the central government to be
selectively distributed to the regions and the people only as a gift. City brand-
ing, which flags cultural differences more than political autonomy, seems to
bypass some of these anxieties, and it is considered far safer for a local re-
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gion to promote its cultural instead of its political or economic identity. The
depoliticized creative economy becomes a safe haven for decentralization to
continue its course in China. But at the same time, the new global economy
privileging cities more than nations also fuels China’s decentralization, en-
couraging regional governments to engineer their own development against
the state’s central planning.

Shanghai’s creative industries discourse was initiated first by the private
sector and was soon overtaken by the city government, which now coordi-
nates all related activities under the aegis of its Creative Industries Centre.”
Hangzhou focuses primarily on its cartoon industry, while Yunnan advertises
itself as an overall cultural province. The Yuexiu regional government of the
city of Guangzhou launched a Creative Economy Forum in January 2007 —
the first of its kind in the region—in hopes of transforming the Yuexiu re-
gion into a “national creativity center.”'® By 2006 Beijing, Nanjing, Shenzhen,
Guangzhou, Qingdao, Hangzhou, Xi’an, and Chengdu had all been involved
in setting up their own creative industry zones. In Beijing, in addition to the
Beijing Creative Center in Dongcheng District, construction of five new such
districts is under way. In Shandong Province, Creation 100, the province’s first
creative industrial zone, is now under construction in Qingdao; it will feature
advertising, design, film, and television businesses. Nanjing is putting up its
first creative industry zone, called Window of the World, and the municipal
government plans to set up ten more such areas over the next three to five
years.”

Less prominently, elite tastes are also increasingly incorporated into mod-
ern spectacle to become valuable elements in city branding. This is reflected,
for example, in various Chinese cities’ recent enthusiasm for hosting major
international events, and these events in turn become both justifications and
deadlines for completion of the city’s own urban and cultural development.
Thirty-two major new museums were planned in Beijing alone in the lead-up
to the Olympic Games in 2008;'® many of them were actually constructed, and
there are now 108 museums operating in Beijing. Shanghai aimed to open 150
new museums in time for the World Expo in 2010." They are not quite there
yet, but there were more than 80 museums operating in Shanghai in 2011. An-
other example of the branding effects of art is seen in Shanghai’s new Zhang-
jiang High-Tech Park, which in late 2006 hosted the art event “City Present
Tense: Live in Zhangjiang” (k74730 Bl IRIT). With a total investment
of more than ten million RMB, the Park invited some of the most prestigious
contemporary Chinese artists to construct public art at the site for permanent
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display. These works will supposedly add value to the Park’s future develop-
ment, in terms of both real estate and the ability to attract creative talent.
We have also seen the development of art spaces, such as Shanghai’s M50
(BT 1L 50 %), Guangzhou’s Red Brick Factory (4% ki), and Kunming’s
Chuangkuyuan (£/#J5), which are composed of studios and galleries, nicely
packaged as bohemian and touristy. The artist village is by no means unique
to contemporary China, as artists need spaces for production and exhibitions,
and there is a general tendency of studios and galleries to seek each other
out for opportunities, mutual support, and public attention. City branding
carves out such art spaces, as they often give a city an aura of culture and cre-
ativity. They also correspond to the economic concept of clustering, which
refers to the geographic concentrations of interconnected firms and institu-
tions to promote both cooperation and competition; in the name of collec-
tive efficiency, clusters can support the economic viability of a region.*® Let us
focus on two major art spaces in Beijing— Factory 798 and Songzhuang—to
see how they negotiate between contemporary art and the discourse of city
branding, and explore how business concepts are applied to the fine arts.

Factory 798 and Songzhuang: The Production of Creativity

Shanghai was once the country’s cultural hub in the Republican period, but
the city quickly lost its glamour after Liberation in 1949, as the ccp govern-
ment immediately seized on the arts as political and pedagogical tools, and
Beijing quickly positioned itself as the national cultural center, a hegemony
that is still felt today.

With the exception of a few expatriates, such as Cai Guo-qiang, the coun-
try’s hottest Chinese artists currently live in Beijing. As shown in table 2,
record sale prices for artworks were reached in the past few years; the rapid
upward trend is phenomenal, particularly considering that all these artists
are still actively producing. Beijing is developing a vigorous contemporary
art scene, adding to the city’s overall branding value. But art is also caught in
myriad social discourses and cultural significations in ways probably more
entrenching than in the authoritarian eras.

Factory 798 (originally called United Factory 718), which is now also known
as the Dashanzi Art District, is an enormous industrial site on the northeast-
ern edge of Beijing, occupying 640,000 square meters. The CCP government
envisioned it as a model industrial project showcasing the new socialist era,
and in the early 1950s the ccP invited the best engineers from the German
Democratic Republic to design and build a state-of-the-art industrial com-



Table 2. Chinese Contemporary Works of Arts: Top Prices (as of November 2009)

Auction Auction Price  Auction
Date Artist Artwork (million us$) House
24 May  Zeng Fanzhi Mask Series 1996, No. 6 9.7 Christie’s HK
2008 o (1996)
25 Nov.  Cai Guo-qiang Set of fourteen drawings 9.4 Christie’s HK
2007 2255 for APEC (2002)
9 April  Liu Xiaodong Battlefield Realism: The 18 7.9 Sotheby’s HK
2008 2N Arhats (2004)
24May  Yue Minjun Gweong-Gweong (1993) 7 Christie’s HK
2008 EHCE
9 April  Zhang Xiaogang  Bloodline: Big Family No. 3 6 Sotheby’s HK
2008 SRIBER (1995)
12 Oct.  Yue Minjun Execution (1995) 6 Sotheby’s
2007 London
13 Oct.  Zeng Fanzhi Xiehe Hospital Series 5.5 Phillips de
2007 triptych (1992) Pury, London
7 Oct. Yue Minjun The Massacre at Chios 4 Sotheby’s HK
2007 (1994)
20 Sept.  Zhang Xiaogang  Chapter of a New Century— 3.2 Sotheby’s
2007 Birth of the People’s Republic New York

of China (1992)
25 Nov. Zhang Xiaogang  Portrait in Yellow (1993) 2.9 Christie’s HK
2007
21 Nov. Liu Xiaodong Three Gorges: Newly 2.9 Poly
2006 Displaced Population (2004) International
27 May  Yue Minjun Portrait of the Artist and His 2.8 Christie’s HK
2007 Friends (1991)
25 Nov.  Yue Minjun Life (1999) 2.7 Christie’s HK
2007
2 Dec. Wang Huaiqing ~ Gold Stone (1998) 2.7 Ravenel
2007 Xy

Sources: Sotheby’s; Christie’s; Phillips de Pury; Ravenel; Poly International; and others.
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plex for the new China. At its peak there were twenty thousand workers em-
ployed by the factory,” and many of them lived there along with their family
members. Some urban studies scholars characterize the dominant urban
planning model in China between 1949 and 1978 as that of the “Maoist city,”
in which “cities were to become production centres and a new stress was
placed on rapid industrial development. . . . Places of employment (danwei,
or work units) were encouraged to become self-sufficient communities within
the city, providing not only work and housing, but also health care, food dis-
tribution, and other basic social services.”** Factory 798 was a direct product
of the organic and self-sufficient urban planning that stressed the mutual sup-
port of and proximity between working and living. Materials produced by the
factory complex were extremely diversified, ranging from spacecraft to street
lights, and from weapons to everyday utensils. Scientists and engineers claim
that Factory 798 contributed significantly to China’s industrial growth and
prosperity.?®

But the socialist mode of production according to which Factory 798 oper-
ated failed quickly in the 1980s. Much of the factory space was soon deserted,
and the enormous space and its low rent soon attracted poor artists and intel-
lectuals. As evidenced elsewhere around the world, the development of art
space could also be good for the real estate business, allowing used land to be
recycled. Run-down inner-city neighborhoods often are attractive to artists,
who move in because of low rents and an abstract sense of authenticity. The
increasingly bohemian character of the area gradually attracts more affluent
young urbanites, who eventually edge out the earlier arrivals.** The develop-
ment of 798 followed a similar path,* but a more significant stage in its de-
velopment was the arrival of foreign artists and investors in the late 1990s,
when there were more Westerners than locals stationed at 798. Some of these
residents, such as the American Robert Bernell, who founded the Timezone 8
Bookstore and the website Chinese-art.com, were active in bringing interna-
tional attention to 798.2¢ Currently 798 is mainly a space for Chinese artists,
although it is still permeated by a strong Western aura.

Today 798 is a key cultural establishment in the city. There are still factories
operating in the area, but the central part of 798 is almost completely occu-
pied by activities directly or indirectly related to the art business, housing
more than forty studios and forty galleries, as well as a number of bars, res-
taurants, printing houses, bookstores, and many retail shops (figure 1). It has
become a sensation in Beijing, attracting thousands of domestic and inter-
national tourists every day. While the factory complex houses some of the
most famous and important art studios and projects in China, such as the
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1. Beijing 798 Art Zone. Photo by Wu Zhi.

ambitious Long March Space, it is also a highly commercial place, which has
hosted numerous shows sponsored by companies such as Sony and Omega.
The history of the spatial development of 798 is complex. Originally a top-
down design facilitating the socialist mode of production, 798 was gradually
transformed into something completely foreign to the original design. But
this transformation should not be romanticized as subversive, as there is still
a certain ideological link between the two phases of its spatial use. The highly
organized spatial design of the original factory complex allowed 798 to be
easily turned into a consumer area, and one would find strikingly similar ex-
periences between walking around 798 and around many megamalls, except
that 798 is even bigger. Shops and restaurants are located next to fancy gal-
leries, and there are clear signs and directions for various locations (figure 2).
Few cars are permitted to enter 798. Strollers are at ease walking down the
spacious roads lined with pleasant trees (figure 3), and they can also turn into
small alleys which lead to more galleries and shops (figure 4). The indoor
space is blessed with the factories’ huge windows and high ceilings, which
provide plenty of natural light and headroom to enliven the space (figure 5).
Most important, the overall area of 798 is vast; bounded by walls and trees, it



3. The main road in 798. Photo by Wu Zhi.



4. A corner of 798. Photo by Wu Zhi.
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5. A gallery in 798. Photo by Wu Zhi.
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is a little village of its own and gives those inside a feeling of protection against
outside forces, which explains why so many Beijingers still do not know of
this place. The original space of socialist production finds itself at ease with
the current space of late capitalist consumption, in the sense that they were
both structurally designed to facilitate functional space use, easy spatial con-
version, and, most important, self-sufficiency.

New industrial sites developed in eastern and central Europe after the Sec-
ond World War were often seen as iconic sites of socialism, venerated and ad-
mired in official propaganda as much as the workers themselves. To epitomize
their material as well as ideological functions, most factories were constructed
around a single workplace set at the end of a long impressive avenue behind
a monumental entrance.”” The 798 Art Zone, however, was not designed in
that fashion; it resembles the architectural style and rhetoric of the Bauhaus,
focusing on actual function and rationality. Reportedly, 798’s German archi-
tects did suggest a Soviet style of architectural grandeur, which was rejected
by the Chinese planners, who were concerned that the new China was not
sure what its national style should be.”® As a result, we can still experience a
sense of unadorned formalism and humanism in the current 798, which was
not only a collection of factories but, to many, a home. Clearly the original
designers gave a homey, leisurely aura to the industrial site, which naturally
appeals to contemporary shoppers and tourists. These factors all reinforce the
traditional modernist idea of art as liberating, autonomous, and egalitarian.

The Beijing city government is very interested in the promotion of art and
culture, and it has commissioned large-scale research with the aim of foster-
ing a fine cultural environment for economic growth.*® Behind the burgeon-
ing development of 798 is also the active participation of the city government,
which has prevented the landowner, Seven Stars Group, from reclaiming the
space for development. It was widely reported in 2003 and 2004 that the Seven
Stars Group was interested in redeveloping the factory complex.*® But since
the high-profile endorsement of 798 by the city government at its meeting in
2006, everyone believes that 798 will remain an art community. It is reported
that this is a result of the direct involvement of the top city government offi-
cials, including the mayor himself.* The government’s strong interest in 798
is clearly related to city branding. It has been widely touted in Chinese media
that the American magazine Newsweek included Beijing among the top twelve
world cities in 2003, and in the report 798 was hailed as a key cultural estab-
lishment that demonstrated the city’s value.*”

In 2004 the American architect Bernard Tschumi and his company pro-
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posed a theoretical project: a huge megastructural lattice that would be built
over the factory complex. The idea was to maintain the neighborhood while
allowing new real estate development in the area.”® We can also safely deduce
that this project was conceived in accordance with the government’s interests,
as Tschumi’s company has undertaken several major architectural projects for
the Beijing government. The city government also commissioned two reports
by Congressman Chen Dongsheng (Bt F) and the art historian Li Xiang-
qun (ZE5:#), which substantiated various cultural and economic reasons for
keeping 798.2* Although it is claimed that relative to other major Chinese
cities, Beijing is the most committed to a careful urban renewal program sen-
sitive to preservation,” with the fervent developmentalism dominating China
and the Olympic frenzy, the entire city has been plunged into a festive mode
of reconstruction. Clearly, without strong backing from the city government,
798 might easily have been demolished and rebuilt.

The 798 Art Zone is mainly a gallery space; the largest residential art
community in China is currently Songzhuang (“&;it), located in Tongzhou
(i#M1), an hour’s drive east of Beijing. More than one thousand artists live
and work in the area, which is a combination of four main villages and a
few smaller ones. Upon first visiting Songzhuang, one would find it far less
tourist-friendly than 798, and there are many fewer fancy galleries and restau-
rants. Songzhuang is largely a provincial village, and artist residents are still
a minority. Geographically Songzhuang is only a satellite city, and it is much
less accessible to visitors, whereas 798 is situated in a core development area
of Beijing.

Songzhuang is largely a successor of the Yuanmingyuan ([FIH[&) artist
village, considered to be the first of its kind in China since the Open Door
Policy, a ground zero for China’s contemporary art scene from 1984 to 1995.
Witnessing the birth and the dramatic development in the 1980s of the highly
energetic Chinese arts, Yuanmingyuan was considered the mecca of not only
contemporary Chinese artists but also of the new avant-garde dissidents.
Yuanmingyuan was as chaotic as it was revolutionary and attracted much
negative attention from the government. As the story goes, in May 1995 a
painter urinated on the dining table at a dinner party, outraging guests who
were there to pay homage to the painter. He was twice detained by the police
for this behavior, and the art community was also closed down by the police
in the name of stopping crime.*

A number of the original Yuanmingyuan residents, including the now
internationally sought-after Fang Lijun (J;7/1$4) and the critic and curator
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tycoon Li Xianting (J£3%JZ), moved out of the central Beijing area and took
up residence in Songzhuang because of its cheap rent and distance from the
city center. The art community of Songzhuang has expanded in the past few
years, largely due to the considerable international fame of some of its resi-
dents, such as Yue Minjun and Zhang Xiaogang; their works have earned top
sales prices, and the prices of works by other famous residents, like Liu Ye (%1
#¥) and Wang Guangyi (F J#%L), follow suit. It was estimated that in 2008 the
number of artists residing in Songzhuang exceeded two thousand. Allegedly,
Songzhuang has exceeded other art villages in the world in size and signifi-
cance, including Barbizon in France and the East Village in the U.S.*” If Fac-
tory 798 is largely an exhibition site, Songzhuang is China’s biggest art studio,
where important and emerging artists supposedly lead solitary but communal
lives devoted to making art. While those artists whose works actually make it
into galleries and auction rooms are extremely small in number, most others
attracted by these successes who have moved to the village still lead meager
lives.*®

As Songzhuang was largely an extension of the legendary Yuanmingyuan
art communities, the new art village community continues to assume certain
liberal and nonconformist attitudes. In contrast, 798 has no obvious links to
Yuanmingyuan, and it is also largely devoid of any dissident aura and remains
upbeat and trendy. But it would be a gross mistake to romanticize Song-
zhuang as an anticommercial space. Currently China shows great promise in
the world’s art market as a source of both contemporary works and potential
buyers. Songzhuang, which represents China’s contemporary art, has become
a brand in itself. Every day art brokers and agents, sometimes with potential
buyers in tow, travel to the village, and through them the artists are directly
connected to the world’s art market. The Songzhuang government has been
particularly committed to promoting its art-related businesses. The provin-
cial government has sponsored six annual Songzhuang culture and art festi-
vals intended to be media events. The second of these officially opened with a
live concert by Cui Jian, the father of Chinese rock 'n’ roll, in October 2006,
and it juxtaposed various fine arts exhibitions and the Sixth Generation films
with many other commercial activities. The third event was a collaboration
with the Second China (Beijing) International Cultural and Creative Indus-
try Expo; the most recent one, held in September 2010, was given an exces-
sively commercial theme Crossover (figure 6). In its official press release it is
clearly stated that the festival of 2010 is a response to the government’s call
for building and exporting the country’s soft power, and Songzhuang claims
to be China’s youngest and most passionate representative of its soft power.*
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Songzhuang has also hired a Taiwan licensing agency, Artkey, to help artists
distribute their works and secure proper copyright protections.** However,
Artkey has not made much progress, largely because of the many local and
international art brokers already active in the place.

The magical success of Songzhuang is not just an accident; the realization
of this art village was made possible largely by the country’s overall support
of cultural industries, as well as the foresight and efforts of local officials.
Cui Dabo (#£XHf1), the Xiaobaocun (/M&#f) Municipality’s chief Party sec-
retary, has trusted artists and curators to design Songzhuang and facilitated
related policy support accordingly. He discloses his vision in an interview:
“To me, Xiaobaocun (of Songzhuang) is developing a new model, trying to
make profits from the end of the art production chain. We run galleries, ar-
range auctions, and we are agents to the artists. We also establish hotels and
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promote tourism. As long as there are artists, and we provide the related ser-
vice industry, Xiaobaocun has a lot of opportunities, and all the residents will
obtain long-term benefits from the cultural industry.”*'

As demonstrated by the rapid development of 798 and Songzhuang, Bei-
jing has successfully incorporated the fine arts into its city branding. Art and
culture are seen largely as cultural capital which the city markets to residents,
tourists, and investors. Art space has a special affiliation with such devel-
opment because it combines both exquisite taste and consumption, provid-
ing a sense of culture congenial to late capitalist aesthetics. It is true that the
two art spaces developed with separate historical trajectories, so that 798 be-
came more touristic and bourgeois, while Songzhuang has a stronger local
and bohemian aura. However, the two spaces are connected with each other
in the common government supports they have garnered, and both are the
result of the advent of the creative industries and both involve land policies.
Despite their own independent development they have become related to
each other under the banner of Beijing’s city branding, so that not only is art
produced, displayed, and sold in Beijing, but art is also abstractly carved into
the image of the city to become its cultural capital. In terms of the cultural
capital gained through the fine art scene, Beijing outranks its major regional
rivals, Shanghai, Hong Kong, and Singapore.

City Imagination and Real Estate

The late capitalist economy heavily relies on abstract images and immaterial
entities to further propel production and consumption that already saturate
the market; city branding is a key manifestation of this. However, while the
economy of late capitalism continues to be immaterial, a parallel, equally
spectacular trend of growth resides on the land, the archetype of traditional
property. In the logic of the creative economy, concrete land must be turned
into abstract image, but abstract images must also be embodied in concrete
materials. A new city image can be realized only by altering the real land-
scape, which can no longer be simply conceptualized as a place where people
live together. Under the logic of branding, civic space, as Sue Curry Jensen
explains, becomes calculative space, space that is constituted by marketing
data and decision making rather than conceived in terms of social relations
or governance.*” One of the most important factors in city branding, in spite
of its emphasis on immateriality, is precisely the land, witnessed in the inti-
mate relationship between art and real estate in the development of art spaces
like 798 and Songzhuang.
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Let us start with the changing imaginations of the city, from the nineteenth-
century modern metropolis to the twenty-first-century global city. The former
is an imagination, an attitude, and a psychological effect, while the latter is
a product and a site of economy. As James Donald illustrates, the rise of the
modern city required people of the nineteenth century to completely reimag-
ine space, which became too vast and sprawling to be captured in a panoramic
view; replacing it were montages of random figures and events. The contem-
poraneity, the nowness of a city suggests a style of living in the present, and
this style entails a specific psychological response. According to Donald, this
experience of immediacy and fragmentation necessarily turned the city into
an abstraction, and the city became an imagined environment, reflected in
various literary and art works of the time.** This model of the modern me-
tropolis still informs certain images of today’s Beijing. As shown in some
contemporary film and literary works, artists are the romanticized citizens of
Beijing, and their floating lives demonstrate some essential characteristics of
the city.** In these cultural imaginations, Chinese artists, like their European
counterparts in the nineteenth century, are often poor, but they are highly
intelligent and observant, so they are equipped with the ability to read the
city from the perspectives of both the oppressed and the elite. They are not
tied down by fixed work schedules, and their works give us glimpses of frag-
mented city life. They are portrayed as free spirits, whose flanerie and perti-
nent insights offer us disjointed views of the city.

However, the global city is conceptualized very differently: while the chaos
and the shocks of the modern metropolis can never be fully comprehended,
the global city must be organized and managed to become a strategic site on
the global map. If the former modernist imagination informs certain cul-
tural productions, the later global city model dominates the actual function-
ing of urban development and management, in which Beijing is a product
that can be produced and managed rather than a vast area of urban space
where people dwell. In the words of Saskia Sassen, “Global cities are strategic
sites for the management of the global economy and the production of the
most advanced services and financial operations that have become key in-
puts for that work of managing global economic operations.”* The city be-
comes a site again, but this site is a strategic and therefore fictive one. In other
words, the city’s materiality is not redeemed in the new global city discourse,
but the city is seen as a player —or more abstractly, a potentiality—that can
be placed and manipulated within a larger economic plan. In this sense, the
global city is imagined completely differently from the modern metropolis
theorized by Walter Benjamin or Georg Simmel.*® The key components are
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no longer psychological responses to disjointed space and experiences, but
the instrumentalization of spatial practices as a form of cultural capital.

While a modern metropolis cannot be branded, a global city can. While
the spectacle the nineteenth-century flineur beheld was fragmented and
shocking, the urban planning and mega-events organized in global cities are
exercised by more powerful and coherent forces, so that the spectacles are
continual and correlated. Arjun Appadurai has studied carefully the trans-
formation of Bombay to Mumbai in the 1990s, which is an excellent example
of such transition from the modern metropolis to the global city. Appadurai
characterizes Bombay as a chaotic city where people have to struggle every
day to lead their lives. Like many other megacities in the world, people have
to travel long hours from home to work. There is a large number of home-
less people due to the unreasonable rise in rental prices, and people from the
countryside continue to flood the city, whose “colonization” disrupts middle
class lives. All such chaos results from modernization, yet it also reflects a
certain cosmopolitan reality where different ethnic and religious groups live
together in a relatively peaceful manner. However, such grassroot cosmopoli-
tanism is increasingly considered intolerable to the new global city of Mum-
bai. Real estate comes to clean up the unpleasant sites, and ethnic and reli-
gious minorities must be swept away, homogenized and organized into Hindu
public space. Hindu Puritanism embraces the discourse of global city dearly,
as both formulate a hatred of otherness.*”

Bombay still exists under Mumbai, but the former is repressed as the un-
civilized other, constantly purged and punished by the latter. The recent
urban development of Beijing might not be easily comparable to Mumbai,
which is culturally and religiously more diverse, but the Chinese city also suf-
fers from its own global city dream with its own cultural specificities. In order
to take the express train of the Olympics to depart from a second-class capital
and arrive at a global city, Beijing must supplement, or replace, its national
culture with global connections and order, and its space must be disciplined
into something that can be managed and connected to the new late capitalist
economy. The 798 Art Zone and Songzhuang are both such renditions: buried
beneath the order and appeal is an older, unattractive Beijing, and permeating
the global city dream is also real estate opportunism.

Real estate, which deals with actual pieces of land, plays an enormous part
in such global conversions, reflecting how the true magic and devastation
introduced by globalization are manifested in local sites. The virtuality of
the global network is supported by the drastic alternation of everyday spatial
practices, so that locality can be disciplined and made relevant to globality,
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both in terms of capital production and social facilitation. Therefore, dialec-
tical to the formation of the global city network is the heavy investment in
actual pieces of land, and real estate becomes the most powerful agent and
economic force of spatial production in late capitalist society.

The research of Joe Studwell shows that a large amount of overseas Chinese
investment arrived in China right after Deng Xiaoping’s historical Southern
Tour in 1992, and much of it went directly into real estate.*® Local capitals
followed suit, and domestic millionaires were bred by the real estate boom
in the country. Richard Walker and Daniel Buck also demonstrate that city
governments have played an important role in China in the commodification
of land in the past two decades. The amendment to the land management
law in 1998 stipulates that all leasing of state lands to commercial develop-
ment has to pass through the hands of the municipalities. The city govern-
ments are also motivated by rents and revenues from land taxes to speed
up urban redevelopment and suburban expansion.*® Currently 47 percent
of Beijing’s GDP comes from real estate-related activities. The danger of this
is obvious to everyone.”® Both the national and the city governments have,
half-heartedly, tried to intervene in the unhealthy development of the real
estate market, which only continues to expand. Luxury apartments and con-
dominiums dominate this market, many of which are bought to be sold, and
the haunting emptiness of many new apartment buildings is a common sight.
Those traveling two or three hours every day from home to work are greeted
with the sight of these beautiful buildings with empty rooms right in the heart
of the city.

Capital is also flowing from real estate to other sectors. Critics argued
earlier that investment in industrial commodities would be directed to real
estate only in times of recession, and industrial capitalism still dominates our
new economy.” But in contemporary China, whose economy is surging every
day, real estate speculation has become the principal source for the formation
of capital. Currently in China there are two main ways for real estate money to
reach the art scene: through investment in private collections and investment
in related enterprises. Many Chinese entrepreneurs have begun to include the
fine arts as a part of their overall investment plan: they buy and sell artworks,
primarily paintings, just as they buy land and sell houses.>* It is reported that
many of these buyers are new investors; not wishing to see prices plummet,
they are eager to manipulate the market, resulting in a huge bubble in the
art market that some critics simply call “madness.”* It is also reported that
a massive amount of private capital from Wenzhou (i), the famous entre-
preneurial city, has reached Beijing, primarily targeted at national enterprises,
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particularly traditional cultural industries.>* In fact the Beijing government
actively seeks such investments; whereas an alleged 30 percent of London’s
GDP comes from the creative sector, creative industries contribute only 6 per-
cent of Beijing’s current GDP, and Beijing’s government finds strong reasons
and ample opportunities to channel some of the real estate money into the
cultural sector.®

In order to brand a global city, local space must be usurped. Real estate
speculation is particularly devastating in contemporary China, as all land and
enterprises were once the property of the socialist government, which, having
entered the capitalist phase, is quick to collaborate with real estate partners in
the name of urban redevelopment.*® Older spaces must be relocated, factories
and ghettoes must be demolished, and industries and poor people must move
to outlying areas. Given the enormous financial benefits at stake, developers
and local governments have been known to resort to violence and fraud to
ensure effective and often unfair land deals, and land disputes have been one
of the key sources of China’s social instability.”” For example, Formula One
racing was introduced in Shanghai in 2004; two years later the central gov-
ernment arrested its chief manager and promoter, Yu Zhifei, for bribing offi-
cials in order to arrogate peasants’ land and benefiting from rising property
prices in the surrounding areas.*® Such land usurpation is a prime example of
Harvey’s demonstration of “accumulation by dispossession.” Harvey argues
that the current New Imperialism is driven largely by the overaccumulation
of capital. Investors are now desperate to find opportunities for profitable in-
vesting, which are often “manufactured” by the reversion of common prop-
erty to the private domain.*® China’s current land reform provides a most
suitable enclave for these looting practices.

The New Phase of Land Reform

The current urban development of Beijing is related to a traditional hierarchy
of power distribution: the farther an area is from the city center, where the
political power is located, the less developed it is. In contrast to certain sub-
urbanization tendencies seen in other large Chinese cities such as Shanghai
and Guangzhou, Beijing’s outskirts are still significantly poorer than the cen-
tral municipal area.*® This traditional spatial politics still in place does not ac-
cord well with the overall late capitalist competitive mentality. Although each
of these districts has been given its own distinct economic and cultural role
(a legacy of economic planning), internal competition among them, reflect-
ing the overall intercity competition, is fueled by the overall developmentalist
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milieu, and each has its own urban plan aimed at surpassing the other areas.”!
The central Beijing area is composed of four main districts, and outside there
are four inner suburbs (798 was founded in one of them, Chaoyang) and ten
outer suburbs (Songzhuang is situated in one of these, Tongzhou). The inner
suburbs are now already more or less part of the city, while the outer sub-
urbs remain largely provincial. These outlying towns and villages struggle
to urbanize themselves, and one of the most common and direct strategies
adopted by their provincial governments is to convert farmland for other
uses, such as factories and service industries.®?

The Songzhuang municipality has been one of the more aggressive gov-
ernments in the larger Beijing area, but unlike other towns trying to urbanize
through traditional or service industries, it is particularly keen on developing
a land-use policy congenial to the growth of the arts. It has devised a land-
ownership program for artists, allowing them to rent a hectare of land for fifty
years for 10,000 RMB to build their own studios (figure 7). A new privately
funded museum was also established in Songzhuang (figure 8); the land was
supplied by the local government free of charge, and the local government
also promised to invest in the corresponding infrastructure.®® Fueled by both
capitalist competition and China’s own property rights reform, land has be-
come the largest asset of regional governments. Collectively owned farmlands
or factories, which were violently usurped by the Communist government in
the 1950s from their original landowners, are now vacant again, sometimes
through even more violent means, for remarketization. Most regional gov-
ernments have little vision in such land development, although some regions
have become production centers, and a few use their land to produce late
capitalist assets like knowledge and creativity.

We might contrast the fate of Songzhuang to that of Xiaoguwei Village (/s
##HK]) in another major Chinese city, Guangzhou. Xiaoguwei became an art
community around 1994, when some teachers from the Guangzhou Fine Arts
Institute began to establish studios there, and since then it has acquired the
name Xiaoguwei Art Village. In 2004 residents were expelled from the area
to allow for the development of a university city. Water and electricity were
cut, and residents were threatened and bullied.®* As official documents attest,
the residents’ land claims were completely legitimate, and the community
could have been preserved with only minor alterations in the overall Uni-
versity City design.®®> However, in contrast to the local government’s active
support of Songzhuang, Xiaoguwei Artist Village disappeared forever from
China’s contemporary art scene. It seemed the Beijing and Songzhuang gov-
ernments are much more willing to protect and cultivate art, and therefore



7. Land in Songzhuang waiting to be rented to artists. Photo by Wu Zhi.

8. Songzhuang Museum. Photo by Cui Yanli.
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are more accepting of culture and community building. But on closer exami-
nation, the governments in Beijing and Guangzhou both demonstrate similar
late capitalist insights. While 798 and Songzhuang help brand Beijing as a city
of art, Guangzhou’s University City now houses ten colleges of different sizes
and types, helping brand Guangzhou as a city of higher education. Instead of
turning the art villages into real estate projects for quick disposal and income,
not only the Beijing but also the Guangzhou government developed the land
for noncommercial use; art spaces and universities are not considered capi-
talist endeavors in the traditional sense, but are now prime components of the
new creative and knowledge economy. The development of 798, Songzhuang,
and Guangzhou’s University City represents China’s entrance into a new late
capitalist awareness.*

Ironically the surging real estate development of Songzhuang came back to
haunt its art establishment, which created the town’s image in the first place.
As land prices climbed rapidly, those villagers who sold or rented their land
to artists years ago at relatively low prices now want their land back.®” This
has happened to the painter Li Yulan (2= £ [#) and at least twelve other artists,
who purchased home studios in Songzhuang and have been taken to court by
the villagers from whom they purchased the properties originally.*® Li Yulan
bought a small house for 45,000 RMB from a Songzhuang villager, Ma Hai-
tao (F57{%) in 2002. Four years later Ma took Li to court and claimed that
the deal was illegal. Ironically it is the lingering socialist land policy that has
become the legal tool for those original landowners. Since the 1990s, leases
of thirty years have been granted on many agricultural lands, but farmers
are still unable to use the land as collateral for loans or to sell it, because in
theory these lands are still state property. The earlier Songzhuang contracts,
which were signed along with these leases, are illegal in spite of the official
endorsement by local governments and village chiefs at the time. Claiming
the earlier contracts were illegal, villagers now hope that the new property
rights law, which was passed in March 2007, will allow them to sell their land,
this time legally, for higher prices, although the current version of the law
only allows city urbanities, not rural residents, to buy and sell property with
leases of between fifty and seventy years.®” As expected, Li lost the case to
Ma in December 2007, but the court demanded that Ma pay Li a compen-
sation of 93,808 RMB, stating furthermore that Li has the right to seek fur-
ther damages through civil actions. Li did, and sued Ma for compensation of
480,000 RMB.”°

While land disputes continue, some of the most prominent Songzhuang
residents, like the painters Yue Minjun and Fang Lijun, have already threat-
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ened to move out if they find the environment not right for their creations.”
Structured by sheer financial interests, real estate contributes to cultural de-
velopment only under the condition of financial return, however indirectly,
and many of the so-called win-win collaborations between culture and capi-
tal are not based on mutual respect; more often it is the money side which
dominates decision making. We have seen too many cases of regentrification
in which artists are ultimately expelled from their original dwellings, although
in this case the situation is complicated by the bargaining chip of the already
financially powerful artist elite. I do not intend to take the side of either the
villagers or the artists to become entangled in their different sets of personal
interests. What strikes me is the difficult positioning of contemporary Chi-
nese arts, which have become so deeply entrenched in the privatization de-
sires for both traditional property and abstract images.

Art and Place

In order for art to uphold its autonomy while continuing to engage with the
dense texture of the social, the artist must maintain an acute awareness of her
“place.” China’s demographic policy is characterized by its hukou F I (reg-
istered permanent residence) system, which, generally speaking, segregates
the vast population into urban and rural types in order to stop people from
the provincial areas from moving to the cities.”” Although they are generally
deprived of access to channels to transfer their residency, artists continue to
be highly mobile in China. The early Communist government made sure that
young artists trained in major art schools went to other parts of the country,
under the premise that culture belongs to the people, not only to urbanites.
Therefore, from the 1950s on, artists were some of the most mobile citizens in
a demographically rigid country.

However, the earlier centrifugal force has been replaced by an opposite
set of movements since the 1980s, and artists from every part of the country
now flood a few metropolitan areas, particularly Beijing. The Yuanmingyuan
community, composed of artists from all parts of the country, was the first
of its kind in China since 1949; this centripetal force also drastically renewed
China’s contemporary art scene. In today’s Songzhuang, for example, many of
the artists are not native Beijing residents; they came from different parts of
the country to seek opportunity.”> However, it is notoriously difficult to apply
for a hukou in Beijing.* So there is still a great sense of mobility and root-
lessness among poor artists in Beijing. They are attracted to places with low
rent and increased opportunities, and now that rents in 798 and Songzhuang
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have become too high, many of them are trying their luck in cheaper, adjacent
areas, forming smaller artist villages in Suojiacun (% #¥) and Caochangdi
(%i%33h).> From Yuanmingyuan to Songzhuang to other outlying areas of
Beijing, there is a clear nomadic history among this generation of young Chi-
nese artists, who constantly search for a space of their own.”

In response to the rapid urbanization and the destruction of existing com-
munities, in the 1990s artists like Zhang Dali (5% 1), Zhu Fadong (4#%
), Rong Rong (48%%), and Zhang Wang (4k%) demonstrated in their works
a critical sensibility toward the deterioration of urban space.” However, in
the recent works produced in Songzhuang and 798, I find little trace of such
place sensitivity. With some exceptions, many emerging artists continue to
follow established genres, particularly Pop Art, which were made internation-
ally famous by artists in the 1990s. The two most commonly seen images are
the dislocated human face and the human body. While Fang Lijun’s and Yue
Mingjun’s empty and hysterical faces, symbolizing the contemporary Chinese
psyche, continue to be bestsellers in the international art market, many con-
troversial experimental artists have been obsessed with the torture of human
bodies.”® We have seen too many bodies submerged in a sea of commodities
and emotional void, and there are too few subjects in intimate contact with
or with critical reflections on their own place.

The recent vibrant development of art spaces in China might prevent art-
ists from embodying the space organically and affectively. I have spoken to a
few Chinese artists who are currently conceptualizing or are involved in the
development of art spaces in conjunction with various local governments. For
example, Li Xianting, China’s most respected art critic and curator, says that
running Songzhuang is his most important duty, and he believes that Song-
zhuang is the true realization of the Yuanmingyuan community’s dream of
artistic freedom. However, he also admits that Songzhuang is run in accor-
dance with the new creative industries model the Chinese government sup-
ports. The construction application of the Songzhuang Museum was twice
rejected until the new policy of creative industries was in place, and Li also ad-
mitted that Songzhuang’s rents have risen tremendously in the past few years
as a result of the rise in the profile of the artist village.” Although Li and other
artists in other art spaces deny that these are real estate enterprises, almost
all of these projects are infused with strong economic rhetoric and conse-
quences. To my surprise, many Chinese artists remain devoted to the ideology
of city branding and creative economy as a way to convince others and them-
selves of their relevance to contemporary Chinese society, which necessarily
tames any antagonism invested in the arts. The most oppositional place in
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Songzhuang is allegedly the independent film establishment, including a film
archive, a film studio, and the acclaimed Xianxiang website, put together by
Li Xianting and Zhu Rikun. But the vibrant hub was closed down by the gov-
ernment in March 2011 in fear of the ripple effects of the Jasmine Movement,
meaning that the government is still in full control of Songzhuang. If artists
occupy the position of the urbanist, who plans and designs spaces from a
managerial level, they are running the risk of ignoring the subject matter and
the materiality of place in their own works.

We should not essentialize the spatial identity of an art space, as art co-
ordinates and facilitates flows of ideas instead of serving as a simple tool of
social reflection. But this does not mean an artwork should be aloof to the
materiality of its place, particularly in the age of the creative economy, which
has a tendency to melt all concreteness. A socially engaging piece of artwork
should be equipped with the forces to constantly question and break away
from its surrounding environment, while being continually nurtured by the
same environment in which it is deeply involved. Peter Osborne insightfully
articulates the tensions between art and space:

Contemporary art produces (or fails to produce) the non-place of art-
space as the condition of its autonomy and hence its functioning as
“art.” That is, autonomy is not an external condition of art, but must be
produced anew, on the basis of its external conditions, in each instance,
by each work, by its immanent negation of place. Art cannot live, qua
art, within the everyday as the everyday. Rather, qua art, it necessarily
interrupts the everyday, from within, on the basis of the fact that it is
always both autonomous and “social fact.” It is the continued search for
a productive form of this duality that has driven art beyond the literal
physical space of museum and gallery into other social spaces.*

Osborne says that a piece of artwork should be acutely conscious of its posi-
tioning, constantly struggling between the embodiment of and the contesta-
tion against its own place. This is a particularly urgent question for this gen-
eration of Chinese artists, who are witnessing spatial transformations on a
daily basis. Modernization and globalization prompt major land reform, wit-
nessed not only in the escalation of real estate development but also in the ad-
vent of migrant workers, who leave their rural hometowns to become tempo-
rary workers in urban areas. We are seeing the largest population movement,
or floating lives, in China’s history. Globalization, through the reordering of
spatial functioning and massive social uprooting, has dramatically changed
the notion of place in many Chinese people’s psyche. Should art be content
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to follow, and therefore endorse, the underlying global forces, or should it re-
spond to and reflect on such transformations?

Lefebvre uses the spider and its web to show that one does not occupy a
transcendental position to design and create one’s living space, but, like the
spider, produces and occupies the space of one’s web, of one’s stratagems,
of one’s needs. He also explains that a seashell is beautiful not because of
the work of a divine designer or spirit, but as a result of the seashell produc-
ing its own body and space according to its actual needs and way of life. Ac-
cording to Lefebvre, Surrealist art is of special value in the understanding
of space, because the leading Surrealists “sought to decode inner subjective
space and illuminate the nature of the transition from this subjective space
to the material realm of the body and the outside world, and thence to social
life.”%! To Lefebvre, the beauty of Surrealist art lies not in the artists’ rational
reflections of the outside world, but in their embodied experiences of their
everyday reality. The illuminating and antagonistic value of art cannot be
separated from the artist’s subject position intimately within the questioned
social reality. However, in the age of the creative economy, when creativity is,
however indirectly, absorbed into the capitalist machine, we can no longer
easily substantiate this embodied position of the artist (or the spider) which
produces through his or her own space.






SEVEN

Animation and Transcultural Signification

As I have demonstrated, the creative industries discourse is highly conta-
gious, particularly in East Asia, where related rhetoric and strategies are
quickly absorbed and integrated into the national economy. However, Japan,
with some of the most prominent cultural industries in the world, has been
relatively slow to engage in such discourse. The global success of the Japanese
cartoon industry, one of the most influential cultural industries in the world,
was achieved largely uninformed by and aloof from the creative economy,
and it also breeds a viewership different from that conditioned by the logic of
creativity commodification. Furthering my deliberation of the creative indus-
tries discourse, starting in this chapter I examine pirated objects more closely,
as well as the dynamics between creativity and copying. Ironically cartoons
as a representation form and Japanese manga and anime as a culture can be
connected to piracy in subtle ways.

In the functioning of the creative economy, copying is cast as the oppo-
site of creativity. In its many forms of piracy, plagiarism, and forgery, copy-
ing does not produce any new ideas, and it is demonized as unimaginative,
lazy theft, so that the consumption of such products is also classified as bad
taste. However, as we all know, industrialized creativity is actually a function
of copying, and the commodity is never truly unique. Copying is now even
more convenient and effective due to the availability of different digital and
cyber technologies, and new commodities often result from the reappropria-
tion and conflation of existing ideas and designs. On the opposite end, dif-
ferent kinds of 1PR offenses are elaborately labeled and classified in order to
facilitate legal condemnation. A site that attracts intensive discursive inter-
ests, the pirated product, no matter what it is, also is semiotically rich.

In fact 1PR does not curtail sharing and copying, but stipulates legal access,
in terms of both encoding and decoding, by first privatizing them. As acts to
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establish human relationships, encoding and decoding are now governed as
profit-making activities. However, a more primitive, noncommercial nature
of sharing and copying is still observable in today’s Japanese cartoon culture,
and in this chapter I argue that there are connections between its pirated re-
ceptions in China, the nature of cartooning, and related fan activities around
the world. By exploring the patterns of sharing and copying as revealed in the
Chinese piracy of Japanese cartoon products, I show that there are different
ways to articulate transcultural connections and creativity beyond the current
creative economy rationale. Henry Jenkins points out that there is always a
creative and subversive side to fan culture, because fans often poach (inter-
pret, recycle, and appropriate) original sources in imaginative and socially
embedded ways;' the pirate culture and the fan culture I address herein are
even more indeterminate because the texts themselves are highly amorphous,
realized through piracy and fans” appropriation. Analyzing the sharing and
copying activities related to the Japanese cartoon culture in China and in
Japan, we might be able to understand the specificity of both piracy and car-
tooning, and more broadly the antagonistic relationship between the creative
economy and societal bonding.

Sharing: The Piracy Culture of Anime in China

One of the major incidents marking China’s Open-Door Policy was the sign-
ing of the Treaty of Peace and Friendship between Japan and the People’s
Republic of China (' H FI*F- &£ 4#444Y) in 1978, and one result was the selec-
tive introduction of Japanese television programs to China. Among the first
imported programs broadcast by China’s Central Television were Tezuka
Osamu’s Astro Boy (1963) and Kimba the White Lion (1965-66), and Japa-
nese anime became the first batch of popular culture reaching the Chinese
masses.” As happened in many other East Asian countries, Japanese anime
soon became vastly popular in China but they are no longer widely shown on
Chinese television because of the protective measures recently implemented
by the state to encourage the broadcasting of local children productions. Re-
cent research shows that more than 8o percent of Chinese youths prefer Japa-
nese anime to any other cartoon form.> However, no feature-length Japanese
anime films have been shown on official Chinese screens.* In China the im-
port of foreign cinematic content has been much more strictly limited than
television content, and the quota of imported revenue-sharing films has been
almost entirely filled by Hollywood and Hong Kong blockbusters.> Most im-
portant, Japanese studios have not shown much interest in the Chinese mar-
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ket; its domestic market, and to a lesser degree the markets in the West, are
of primary concern—a point I will revisit later. A few anime films have been
shown in festivals; e.g., Oshii Mamoru’s Innocence and Shinkai Makoto’s The
Place Promised in Our Early Days were shown at the Shanghai International
Arts Festival in 2005.5

There are a small number of legally distributed Japanese manga in the
Chinese markets, but it is still primarily piracy that makes Japanese cartoon
culture available in China. It is argued that piracy outperforms legal distribu-
tion of manga because pirates usually have access to better local distribution
networks and work much faster and therefore are better able to keep up with
trends.” For example, the manga of Tezuka Osamu was legally distributed
in China for the first time in 2007, by which time these works were already
considered classic. Japanese anime is not represented by official distributors
(except television) in China. If anime available online or on disc has Chinese
subtitles, it is almost certainly a bootleg copy. According to some Japanese
sources, about 2.1 trillion yen worth of pirated anime are sold in China each
year.® Although television continues to show anime in China, many more
viewers watch Japanese anime on the Internet or on pirated discs. Manga,
on the other hand, has always been pirated. According to some blogs, Japa-
nese manga was first made available in China in the early 1980s in the pirated
copies printed by Hainan Press of Photography and Arts (¥ g #ifi 5 5517 1 it
#1:), which was ordered to close down in 1998. As shown in these blog discus-
sions, the name of this press remains part of the collective memory of Chinese
who are now in their twenties or early thirties.” Other publishing companies
specializing in pirating manga include Huagqjiao Press (#:{# 1 ji#t:) and Yuan-
fang Press (377 hiitit). It is, however, generally understood that the Chi-
nese government was aware of and even approved these pirated publications,
evidenced in the presses’ self-censorship, deleting some of the most blatant
erotic scenes in Ryo Saeba ¥R and Saotome Ranma #LE. Currently most
pirated anime and manga are available for sale on the Internet, and the di-
versity of materials accessible to the Chinese population has grown exponen-
tially.® As a form of pirated material, knockoff manga has provided not only
entertainment but also information about sex to youths in a puritan society.
Without piracy and online sharing, the two major means by which Chinese
youths reach the outside world today, Japanese popular culture might have a
very different face in China.

Many of these copyright-infringing activities have commercial interests at
stake. Today traditional disc and print piracy continues to prosper, and new
digital-printing technologies have enabled more efficient and higher-quality
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mass reprinting of manga. But online sharing, which is mainly a social and
leisure activity with no financial reward, cannot be viewed directly from an
economic perspective. An incredible amount of material is distributed online
free of charge, ranging from anime and manga to all kinds of peripheral in-
formation about Japanese cartoons, made accessible through specific peer-to-
peer applications or large servers." This is not unique to Japanese cartoons;
we are witnessing the rise of a new culture online, in which netizens diligently
upload, download, and classify various materials.

The distinction between online and offline is increasingly problematic,
particularly in Japanese cartoon culture. In general, disc and print piracy and
online sharing have a great deal of overlap. Although abundant materials can
be freely obtained online, pirates sometimes repackage them as new com-
modities for profit. Activities range from reselling online materials in print
or disc form, to creating popular magazines and periodicals that collect ma-
terial online without citing proper references. While online materials can be
sold offline for a profit, pirated materials can also be distributed free of charge
through the Internet. Many current Japanese television programs are avail-
able online immediately after their broadcast in Japan—usually with Chinese
subtitles already added, thanks to the generous efforts of the bilingual and
technologically informed members of the subtitling groups I have mentioned
in chapter 3. Some online materials are remakes of existing anime or manga
adapted by their appropriators. With the aid of new technologies such as digi-
tization and online circulation, piracy has become a much more adaptable
and widespread activity in many people’s lives.

What does this pirated popular culture look like? I recently purchased a
pirated volume published in mainland China in a bookstore in Hong Kong:
The World of Miyazaki Hayao, by Fei Yuxiao (figure 9).”” The book came with
eight bookmarks and a pirated soundtrack of Howl’s Moving Castle, and its
retail price was 35 RMB (517 JPY, US$4.30). The price is low by Japanese or
Western standards, but it is on the expensive side for the general Chinese con-
sumer, and no doubt targets young, upper-middle-class urbanites. Obviously
this is a counterfeit product, and it comprises many levels of piracy. The cb
was copied directly from a legally produced disc, and the many images col-
lected in the book were captured from different sources. The author compiled
the text by consulting different online and print materials without citing his
or her sources. As mentioned earlier, none of Miyazaki’s films has ever been
screened officially in theaters in mainland China. However, according to re-
search involving 3,355 mainland Chinese youths, Miyazaki is their favorite
cartoon author, and the popularity of Japanese comic materials significantly
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exceeds that of American content in China (among the ten most favorite
items, only one comes from the U.S., while the other nine are all Japanese).”
Obviously Miyazaki’s works have become popular in China largely through
pirated discs. We can safely deduce that customers are attracted to this book
because they have watched pirated Miyazaki movies. Ironically the copyright
page ascribes copyright to Fei Yuxiao and indicates that no one may copy or
appropriate materials from the book without the author’s consent (figure 10).

Many of the images collected in this book are captured from different
sources: some directly from online pages, some from Japanese anime maga-
zines, some (more crudely) from discs or television, and some from Chinese
sources which themselves are compiled from pirated materials.** The pictures
are not only a collage of attractive images, but they are also carefully selected,
illustrated, and juxtaposed, and obviously much editorial effort was involved.
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The information provided is rich and diverse, including standard promotional
materials such as film descriptions, film analysis, interviews, and behind-the-
scenes reports. It also provides detailed biographies of those involved with the
films, including not only important associates of Miyazaki such as the film
producer Suzuki Toshio (p. 197), the composer Joe Hisaishi (p. 199), and the
publisher Tokuma Yasuyashi (pp. 202-3), but also the likes of Jonathan Swift,
the eighteenth-century British author whose work inspired Castle in the Sky
(p- 53), and Miyazaki’s protégé, the late Kondo Yoshifumi (pp. 189-91). There
is also an elaborate description of the famous Ghibli Museum, Mitaka, which
features Miyazaki’s works and which has become a minor tourist attraction
in Japan.

Of course the text cites no original sources for such rich information, and
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it is not my intention here to figure out where the materials came from. But
I can say that many of these materials came directly from Japanese sources,
both online and in print, although the author has also freely made alterations
and added information for Chinese readers. For example, in the section intro-
ducing Miyazaki’s environmentalist thinking, the author discusses the theo-
ries of the Japanese botanist Nakao Sasuke, who allegedly heavily influenced
Miyazaki (pp. 131-33). The section is clearly copied from a Japanese article
available online, “Nausicaa of the Valley of Wind to Princess Mononoke: The
Thirteen-Year Collaboration of Miyazaki Hayao and Studio Ghibli” by Kano
Seiji.”” But the Chinese translation is not completely loyal to the original. Per-
haps due to the absence of copyright concerns, the author seems to feel free
to add his or her ideas anywhere and in any way he or she likes. For example,
in a passage describing foods the ancient Japanese loved, the Chinese author
adds that Japanese eating practice is very similar to that in the Yunnan area, a
comparison not mentioned in the original article. This connection echoes the
always existing Japanese-Chinese cultural connection that this book would
like to stress, a transcultural tendency that supposedly also grounds Miya-
zaki’s own works. This book was published at a point when the Sino-Japanese
relationship was at its worst since the Second World War; anti-Japanese dem-
onstrations were seen everywhere in major Chinese cities. Thanks to these di-
verse cultural networks, cultural connections between the two countries can
no longer be singlehandedly manipulated by political discourse.

This Miyazaki collection involves the actual selection and manipulation of
materials produced by the official Miyazaki industry, but they are also heavily
rearranged and reassembled. Although delicate editorial work is evident in
the pirated volume, the production editor is also erroneous at times. Mistakes
and confusions abound, making reading difficult. There is, for example, an
unexpected combination of typesetting styles. In general, Japanese typeset-
ting follows the traditional Chinese way of arranging words in vertical lines
from right to left. But contemporary typesetting in mainland China follows
Western practice: horizontal lines from left to right. This pirated book oddly
combines both practices. The overall typesetting design is a modern Chinese
one, but there are a few pages deliberately modeled after the original Japa-
nese. Since the front and back covers were similar, I was confused as to where
to begin reading the first time I flipped through the pages: Do I read the book
as I would a standard mainland Chinese book or a (pirated) Japanese book?
After some effort deciding where the beginning was, I found the reading ex-
perience similarly bizarre. After finishing the section on Joe Hisaishi in mod-
ern Chinese typesetting (pp. 198-201) (figure 11), I was thrown completely
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11. The World of Miyazaki Hayao, pp. 200-201.
Typesetting is horizontal left to right.

off by the section on Tokuma Yasuyashi that followed, because it was set in
Japanese style (pp. 202-3) (figure 12), and the first line of this layout begins
not at either end but right in the middle (the page moves forward from left to
right, while the lines run from right to left). Ironically Tokuma is a publishing
tycoon, distributing not only Miyazaki’s works but works from a large part
of the country’s print and cartoon industries. This typesetting mistake makes
Tokuma, among all the figures introduced in this book, the most “incompre-
hensible” person of all.

The reason for the use of Japanese typesetting might be mimicry, in an
effort to evoke the experience of reading authentic Japanese magazines. Un-
less this is a design specifically intended to confuse readers (which I doubt,
because the design of the volume is much akin to ordinary popular maga-
zines), this typesetting is a result of carelessness, and the typesetter is prob-
ably too keen on producing Japanese effects to have committed such a serious
editorial mistake as the juxtaposition of different typesetting styles. This kind
of editorial mistake can probably be seen only in hastily published pirated
materials, and it most unexpectedly destabilizes the information that this
book tries to offer. Information is no longer transparent or pleasurable to take
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12. The World of Miyazaki Hayao, pp. 202-3. Typesetting is vertical right to left.

in. I appreciate the author’s efforts in collecting, editing, and even fabricating
materials from divergent sources, but I am most amused by the careless mis-
takes that resulted from the typesetter’s hurried appropriation of these differ-
ent materials.

Today knowledge is intimately associated with consumerism: the more
consumers are educated about specific products, the more fervent is their
desire to consume them. The Miyazaki collection shows that entertainment
is no longer easily distinguishable from information, and the popularity of
Japanese anime in China is accompanied by a large amount of fan knowledge
available online and offline, so that fans are able to obtain a wide range of in-
formation about the texts and their producers. The side products included in
this collection —soundtracks and stationery—might be as important as the
films in forging cultural bonds and fandom. Tie-ins, as this collection dem-
onstrates, are given much weight in the creative industries because they form
myriad networks in which the commodity can signify and circulate, and they
tremendously enrich the cultural value of the commodity through association
with other objects, subjects, and affects.

Although the Japanese cartoon industry, as far as I know, has never been
truly concerned with the Chinese market, its products are tremendously popu-
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lar and widely pirated in the country. Beijing’s Shijingshan (f15t1l) theme
park was recently accused of copyright infringement, as it displays cartoon
figures very similar to Disney’s and Sanrio’s.'® It is probably the only theme
park in the world where one can see a parade including both Mickey Mouse
and Hello Kitty. However, the Beijing park asserts that the accused Mickey
Mouse is actually one of the four big-ear kittens selected from a national com-
petition, and all the cartoon figures featured in the park were trademarked.
Such a counterfeiting and piracy culture is a challenge to the creative econ-
omy partly because it redistributes and re-presents copyrighted and brand-
name materials as well as their related knowledge and information in ways
that the IPR owners have no way to control or even anticipate. The Miyazaki
book is a collection of pirated materials from different sources, while the run-
down Shijingshan theme park manipulates the highly popular Japanese and
American cartoon figures in order to claim them as its own. Such a creative
combination of materials is considered an enemy to true, that is, profitable,
creativity.

The overwhelming popularity of Japanese anime in China forces the gov-
ernment to curtail the fervor by implanting a protectionist quota system:
regulations now stipulate that no more than 40 percent of the animation
broadcast in China can be foreign productions.” In order to fill the remain-
ing 60 percent of airtime, local industries are trying very hard to satisfy a
television audience that craves Disney cartoons and Japanese anime. The Chi-
nese government also recognizes the importance of the development of a na-
tional entertainment industry to reduce the economy’s heavy dependence on
manufacturing.'® The city of Hangzhou, home to sixty cartoon and animation
enterprises employing ten thousand people, calls itself the capital of Chinese
animation,'” but there are many other cities and regions also trying to claim
this title.

Complicating the nationalist project is the offshore phenomenon. Anima-
tion is an extremely labor-intensive industry,”® and Chinese craftsmen are in
fact responsible for the actual production of many Japanese animations. More
than 8o percent of the production of Japanese anime is outsourced offshore,*
and we might say the entire Japanese anime industry relies on the labor of
adjacent countries—mostly South Korea, the Philippines, and China. If cre-
ative industries are often associated with nationalist pride, offshore creative
labor is not. But such subsidiary craft labor can allegedly help cultivate true
creativity. South Korea has developed a national animation industry as a re-
sult of the offshore labor training it has received from Japan,*” and China is
close on its heels. As if to supplement offshore labor training, Chinese aca-
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demics are also sent directly to Japan to study cartooning so that they can
teach Chinese students and establish a cartoon industry based on the highly
successful Japanese model.”> Major national universities such as Beijing Film
Academy, Communication University of China, and Renmin University of
China have recently established their own animation departments to train
animators at the university level, following the government’s agenda to de-
velop China’s animation industry.

The first Sino-Japanese coproduced anime film, Silver-Hair Agito, was an-
nounced in China in 2005 as the first step in the development of the Chinese
animation industry, but according to the film’s credits, the Chinese contri-
bution was largely labor-intensive work. One year later the first Chinese 3-p
feature animation film, Thru the Moebius Strip (Mobishi huan Ji lL1752), was
released in Chinese movie theaters, although it was greeted with little en-
thusiasm. Thru the Moebius Strip was solely produced by the Chinese studio
Universal Digital (Huanqiu shuma Z23k¥if), but the key production mem-
bers were all foreigners. (It was directed by Glenn Chaika, who made The Ad-
ventures of Tom Thumb and Thumbelina, and produced by Steven D. Katz,
an American filmmaker and author of two bestselling books on the subject
of directing.) The nationalist protectionist agenda continues to fetishize for-
eign creative ideas and exploit domestic Chinese labor. But very soon the first
truly successful home-grown animation series appeared on the market: Pleas-
ant Sheep and Big Big Wolf (Xiyangyang yu Huitailang & £ BUK KIR). The
television series first appeared in August 2005, and in four years’ time over
seventy stations in China have broadcast more than six hundred episodes. Its
first feature film was screened in 2009 during the Chinese New Year, reaping
close to 100 million RMB at the national box office. Many Chinese people are
hopeful that China’s own comic industry will rapidly develop and protect
their children from the corruptions of Japanese and American cartoons.

Copying: The Production of National Identities

It is true that the alternative practices and circulation networks formed by
the piracy culture do not necessarily constitute antiglobalization or anti-
capitalism, as most of the time IPR infringement does not lead to those eco-
nomic and cultural flows that frustrate the dominant networks. The piracy of
Japanese cultural products, for example, does not necessarily challenge the
products’ Japanese identity. The Miyazaki collection continues to sustain the
revered position of Japanese popular culture in the global circulation of com-
modities. Counterfeit products often solicit underdeveloped markets for their
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acquiescence to the commodity and the promotion of the brand name. While
counterfeit tie-in products like this Miyazaki collection are clearly situated
outside the 1PR order, the pirated book does not necessarily signify alternative
transnational reception networks. Instead Chinese readers learn about Japa-
nese products through this sharing of information, so the cultural hierarchy
of production and reception in which Japan is at the center is not challenged,
but might be further promoted, by these illegal practices. The global creative
economy is a battlefield for regions and nations to take charge of style and
innovation. One duty of the creative industries is the production of cultural
identities that contribute to city and national branding. The Miyazaki volume
in fact demonstrates a reification of the author function conjured up by the
creative industries—the author being both Miyazaki and Japan. The book
continues to exploit the basic reception structure in which Chinese viewers
consume and admire Miyazaki and Japanese culture.

However, such parasitical activities corrode the dominant power from
within, and the most destructive actions are often antipolitical in nature; they
are not consciously constructed as oppositional politics but as everyday em-
bodied experiences that transcend and overwhelm the structures which en-
gendered them. In the case of cartoon piracy, a more basic question I want to
ask is whether cartoons can be pirated. I find the Miyazaki volume interesting
not because it has upset the global distribution of commodities, but because
it reminds me of the correspondence between China’s piracy culture and the
Japanese cartoon culture in their common affinity for mimesis. There seems
to be a very strong cultural identity attached to Japanese animation. But this
association between Japanese national identity and its cartoon industry is also
shaky, due to the specificity of the form of the cartoon culture and Japanese
industrial practices. While the Walt Disney Company very consciously carves
its authorial mark into its products, the Japanese cartoon industry seems to
show less interest in this regard, and instead continues to respect the logic of
copying.

First of all, cartoons are a visual form closely associated with copying. In
its original meanings, a cartoon is a drawing made on paper as a study for
another drawing, so a cartoon is always itself a copy. It is therefore very dif-
ficult to differentiate between creative copying and plagiarism in cartoons.
The notion of originality and identity in cartoons is not only weak but alien-
ating. The form’s strong affiliation with copying enormously complicates any
national and cultural identity produced thereby, because there is no such
thing as authenticity. This is particularly the case for the Japanese animation
culture, as Anne Allison explains: “The entire world here is built from a brico-
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lage of assorted and interchangeable (machine/organic/human) parts where
familiar forms have been broken down and reassembled into new hybridi-
ties.”** Identities are always fluid in the world of Japanese manga and anime,
and the idea of originality is more often mocked than fortified. While the cur-
rent American animation industry is driven by the pursuit of verisimilitude,
Hayao Miyazaki proclaimed that computer-generated images could not ex-
ceed 10 percent of his total work, and he desires the “less real, less accurate,
and less perfect” of these images.”

It is true that cartoon’s pictorial form, which is particularly apt to exagger-
ate values and ideologies related to the human body that are generally difficult
to realize in photographic form, facilitates an emphasis on collective identity.
For example, it is easier to represent and legitimize exaggerated masculinity
and heroism in animation than in any live-action fantasy because anima-
tion has the capacity to render figures indestructible.”® The same logic can
be applied also to cultural identity, as cartoonists can also easily give com-
mon bodily features to characters to emphasize their race or ethnicity. How-
ever, the Japanese cartoon industry does not seem particularly interested in
demarcating cultural differences among characters; in fact the Japanese art-
ist Takashi Murakami characterizes Japanese animation as “superflat.”?” A
major difference between Japanese anime and Disney cartoons is the lack of
“personality animation” that American animators value. In Disney’s works,
the appearance and voice of the characters, as well as their activities and even
mannerisms, differentiate one character from another.?® In contrast, Japanese
cartoon characters look very similar to each other. While gender identity is
reinforced in certain cases, Japanese anime is also famous for its transgender
tendencies.”” Ethnic and racial identities are also seldom clearly demarcated
in Japanese animations, with exceptions such as the emphasis of characters of
African descent in athletic stories related to American settings. In fact many
Japanese animators, particularly Miyazaki, set their stories and design their
characters based on foreign models, and it is difficult for viewers to differen-
tiate Japanese from foreign characters.

While the ethnicity of individual characters is seldom emphasized picto-
rially, neither can we easily identify a collective “Japaneseness” in Japanese
manga and anime as a whole. There are clearly Japanese values, Japanese
tastes, and in some cases specific Japanese social concerns structured in the
texts, and there are many Japanese factors in the stories and their ideologies,
but they are not essential to the pictorial “form,” and we cannot take a certain
Japanese animation style for granted.’® Although there seem to be common
attributes—rich and dynamic drawing, doe-eyed characters with feminine
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features, and expressive and exaggerated color schemes—there are too many
exceptions to claim a unified style. Since by nature animation is free from in-
dexical burden, the cultural or national identity of Japanese animation can be
both easily constructed and easily evaded.

Because animation is essentially a culture of copying, the relationship be-
tween representation and reality within this form is most dynamic: we enjoy
animation precisely because it is not reality. Animation is structured by the
dynamics between the aesthetics of imagination and the aesthetics of copy-
ing—between abstract and realist models.*" If our modern visual culture is
largely characterized by the desire for photographic realism and the creation
of the illusion of dynamic reality, animation is a major exception that can af-
ford to play with reality and highlight the complex similarity-qua-difference
mechanism of mimesis.*> Among other forms of representation, animation
might be the one most resistant to claims of essentialist cultural roots, allow-
ing Disney to appropriate and exploit folk culture and to situate its works
within a forged timeless tradition. Animation in general has been shown to
be a culture of appropriation.” This is also the case with Miyazaki, who quite
freely appropriates stories and visual materials from different historical peri-
ods and cultures to situate his works in a supracultural plane that supposedly
belongs to all children of all cultures.

I am not suggesting that the Japanese comic culture lacks its own historical
tradition. Caricatures of people and animals were found in Japanese Buddhist
temples built in the eighth century, and humorous pictures of animals engag-
ing in everyday human activities, parodying the decadent lifestyle of the Japa-
nese upper class, were popular in the eleventh and twelfth centuries.’* The
modern manga industry evolved rapidly after the Second World War, when
the suffering people in this defeated country were quite uncertain about their
future. Manga became both an escapist entertainment and a public venue for
people to release their overall frustrations.

It is true that contemporary Japanese comic culture developed organi-
cally out of its own sociocultural history, but the people’s fondness for the
form does not necessarily give it a cultural identity. Also, commercial logics
have entered the field. We know that culture must first be established within
a specific community, and cultural expressions are encoded and decoded by
members of that community. One must belong to that particular community
to enjoy access to its shared networks of meanings and experiences. But with
cultural industries this natural relationship between the culture and its people
can no longer be taken for granted. As Jeremy Rifkin argues, due to the re-
lentless and successful efforts of cultural industries to separate cultural ex-
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pressions from their community origins for the market, access rights migrate
from the social to the commercial realm: “Access will no longer be based on
intrinsic criteria—traditions, rights of passage, family and kinship relations,
ethnicity, religion, or gender—but rather on affordability in the commer-
cial arena.”® Although the Japanese cartoon industry primarily targets the
domestic market, we cannot assume it to reflect a national culture organi-
cally, because the extremely complex marketing logic carves and re-carves up
the national market into various niche sectors, which both segment Japanese
readers and connect them to those outside the country.

While it is ultimately futile to try to detect national identity in pictorial
forms, I also find it difficult to locate a Japanese national identity in anime
that is politically enforced, as in the case of Hollywood, which is backed by the
U.S. government.* Policy and legal interference, as I mentioned in chapter 4,
characterize the development of creative industries, but the Japanese cartoon
industry has not yet revealed this tendency. It is argued that there are two very
different sectors of Japanese production industries: Japanese firms are highly
competitive and globally oriented in the manufacturing industries, but there
is also a strong isolationism in many other aspects of Japan’s culture and its
economy. Many rules are in place to restrict the import of foreign goods and
investment, and many Japanese firms are preoccupied by their large domes-
tic markets.”” The cultural industries belong mostly to the second category.
As some critics argue, the Japanese animation industry has not progressed
very far from its roots as a cottage industry of sensitive artistes, and domestic
competition is simply too strong to allow them to explore other markets, to
say nothing of “nonexistent” markets like mainland China.*® Hiroshi Aoyagi
discovered in his recent research that many Japanese youths are not aware of
the vast popularity of Japanese pop idols and trendy goods in other parts of
Asia, and those who find out after visiting these Asian countries are not only
astonished, but are also enlightened by the ways Japan is perceived outside its
borders.*

While Japanese manga and anime are popular and widely pirated in Asia
and around the world, unlike the American cartoon industry or the Japanese
electronic industry, which carefully protect their copyrights and patents, the
Japanese cartoon industry has not yet shown much interest in IPR, and we
have seen an enormous amount of fan activity which could be considered
IPR infringement. Scholars have identified at least two reasons for this. First,
due to the relatively low damage incurred by what are mostly fans’ activities,
it is not economically rational to bring suit. Second, the Japanese comic in-
dustry has not developed an elaborate global distribution system.** As Koichi
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Iwabuchi argues, “The most serious shortcoming of the Japanese animation
industry, despite mature production capability and techniques, is its lack of
international distribution channels. Western (American) global distribution
power is thus indispensable to make Japanese animation a part of global
popular culture.”*' As T have reiterated, global IPR consciousness is intimately
related to the rise of the creative industries discourse, which has not yet be-
come fierce in the Japanese animation industry. As there is ignorance of the
wide global reception of their products, the national identity of Japanese car-
toons does not need to be highlighted; anime and manga are always Japanese.

While the Japanese cartoon industry is aimed primarily at the national
market, the popularity of Japanese cartoon culture is spreading among anime
and manga fans all over the world, specifically with the help of the Internet.
Unique to Japanese cartoons, there is heavy participation in creative fan fic-
tion, dojinshi, a fan’s self-published works that mainly copy and transform
already published materials. As the flourishing dojinshi culture attests, Japa-
nese manga is mainly a culture of copying and sharing; fans not only consume
the materials passively but actively contribute to their production and expan-
sion, generally without any direct financial interest at stake. A major centripe-
tal force of dojinshi culture is the fans’ loyalty to the originals: their repro-
ductions must closely follow the plots, characterizations, and sentiments of
the originals. But dojinshi fans also draw for the sake of drawing differences,
characterizing the dynamic interactions between identity and difference in-
herent in the dojinshi culture.*? T believe this communal bonding developed
through copying most uniquely distinguishes the cultural values of Japanese
animation. But it does not mean that this unique identity is “Japanese.” First,
as mentioned earlier, cartooning itself is a form of copying and lacks an iden-
tity of its own; this dimension is suppressed by today’s capitalist logics and
CGI development, thus the Pixar stereoscopic 3-D aesthetics which is driven
by the constant search for the perfect representation of reality. Second, the
dojinshi culture is practiced among fans all over the world, particularly on the
Internet, and such networks are diversified and international. More impor-
tant, its spirit is adaptation and transformation, which both fortify and resist
identity construction: dojinshi therefore both reveres and deconstructs Japa-
nese culture.

This is most obviously seen in the new cosplay phenomenon, which is
flourishing among cartoon fans not only in Japan but in other Asian commu-
nities. Cosplay fans dress up as their favorite cartoon characters and perform
in public. The strong connotations of performance inherent in cosplay mock
any naive national identification associated with Japanese cartoon culture.
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Stunning demonstrations of the local Chinese appropriation of the cosplay
culture can be found in a series of photographic projects by Cao Fei, titled
“Cosplayers,” “Cos-cosplay,” and “Un-Cosplayers,” in which cosplay charac-
ters are posed against the backdrop of cityscape, domestic environment, and
construction sites in China’s coastal cities.*> The rich performativity of cos-
play is juxtaposed with the barrenness of the sites, and the characters’ aloof
confrontation of China’s “social reality” through these extravagant Japanese
cartoon costumes and postures suggests an uneasy coexistence of time and
space. Such transnational coexistence both blurs and reinforces the distinct
Chinese circumstances and Japanese identities, and the sharp juxtaposition
again reminds us of how easy and yet difficult it is to associate the Japanese
identity with Japanese cartoon products (figures 13 and 14).

Another byproduct of the dojinshi culture is slash fiction, a genre of fan
fiction that rewrites existing stories with homosexual twists. In her study of
slash fiction, the legal scholar Sonia Katyal suggests adopting performativity
theories to counter concepts of property, because slash fiction challenges the
assumed dichotomy between originality and copying, subverting notions of
authenticity and challenging mainstream gender ideologies: “Performance
theory suggests a sort of rival relationship between the performer and the
audience. The two are interdependent but are also deeply conflicted with the
possibilities of internal rebellion.”** I would like to add to Katyal’s analysis
that the tensions between the performer and the reader both reinforce and
blur their distinctive identities, and the heavy components of performativity
in slash fiction again remind us of how difficult it is to attach Japaneseness
to Japanese cartoon productions. In fact the genre of slash has flourished in
the cyberworld, where agency can be greatly fragmented. If the slash per-
formativity can subvert the IPR regime, this subversion resides more in the
individual author’s refusal to allow his or her identity from solidifying, and
therefore refusing the author’s desire to own the text.

Iwabuchi points out the contradictory manifestations of the popularity of
Japanese cultural commodities in Asia. On the one hand, in order to avoid
the cultural discount effects, the Japanese cultural presence is deliberately de-
emphasized in certain commodities, such as cultural technologies and ani-
mation; on the other hand, Japaneseness is much more visible in many other
cultural products, like popular music and television programs. Iwabuchi thus
claims that globalizing forces “make transnational cultural flow much more
disjunctive, non-isomorphic, and complex than what the center-periphery
paradigm allows us to understand.”** The dojinshi culture embodies both the
two seemingly opposite manifestations that Iwabuchi points out—that Japa-
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13. Cao Fei, cosplayers,
2004, photographic work.
Courtesy Para/Site Art
Space.
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14. Cao Fei, Cao Fei: cosplayers, 2006, installation art, Para/Site Art Space,
Hong Kong. Courtesy Para/Site Art Space.

neseness is both desired and rejected in transnational cultural consumption.
In a way the presence and the absence of distinct cultural identity do not can-
cel out but support each other in the logic of global capitalism, because this
economy is based on both mass and niche markets, both the rejection and
the fetishization of newness. At the same time, uniqueness and sharing do
not necessarily contradict each other, as is clearly shown in contemporary
popular culture. There might be many reasons for the inertia of the Japanese
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cartoon industry toward such 1PR-violating activities, but we do know that
the dojinshi culture and the cartoon industry are mutually beneficial to each
other.*® This is something the current IPR logic is not yet able to comprehend,
as the American Creative Commons advocate Lawrence Lessig asserts that the
tolerance and respect for copying demonstrated in the dojinshi culture is be-
yond the imagination of American creative industries and the U.S. legal en-
vironment.*’

This brings us back to the Chinese Miyazaki collection, which not only re-
flects the current bricolage of the Japanese anime culture in China, but it is
also a re-creation of the Japanese fan culture outside IPR concepts. I would
argue that it is the book’s affiliation with the Japanese dojinshi practices, in-
stead of the actual information collected in it, which makes this Chinese pub-
lication so akin to the spirit of the Japanese cartoon culture. Although the
Chinese Miyazaki book does not include new creations modeled after Miya-
zaki’s works, the rearrangement and new interpretations of Miyazaki produce
effects similar to those of dojinshi, diffusing but also unifying the collective
identity of Japanese anime. This collective imaging can be highly subversive
to the pseudo-individualization of today’s post-Fordist products conjured up
by commodity culture and protected by 1pR.

It is true that there is a strong cultural identity inherent in Japanese manga
and anime, to the extent that there are people arguing that the popularity of
Japanese cartoons in China is another form of cultural imperialism, and one
could make a similar case for the Miyazaki collection and see it as another
piece of evidence attesting to Japan’s cultural invasion of China. However,
although there might be many reasons and efforts solidifying the Japanese
identity of Japanese animation, none of them, as I have shown, is definitive. In
view of the pictorial form, the weak export impulse, and the wide regional and
international consumption and reappropriation, the national identity pro-
duced by Japanese cartoons is marked neither in the texts, in policy, nor in
the cartoons’ reception. In other words, the strong cultural identity of Japa-
nese anime is composed of weak resemblances and lax distinctiveness, dem-
onstrating both the paradoxical nature of identity in general and the specific
form of cartoon that always meanders between identity and differences.

When Beijing unveiled its 2008 Olympic mascots, five Fuwa, criticisms
abounded.*® Instead of being a design of pure imagination, the five Fuwa are
clichéd archetypes, including real and mythic creatures, like the giant panda
and Tibetan antelope, and natural forms, such as forest, fire, and earth, and
even Japanese cartoons. One could also call Fuwa a form of unimaginative
symbolism, as the five figures are made to represent at the same time thirty-
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eight sports items, the five circles of the Olympic logo, the Chinese “five ele-
ments,” as well as nature, animals, and so on and so forth. Fuwa, therefore,
can be seen as an “uncreative” caricature which copies from everywhere, and
such easy symbolization is not appreciated by many critics.*’

In a New York Times essay on the anti-China actions of the NGo Dream
for Darfur, the reporter gauges readers’ negative emotions against Beijing’s
Olympics through the mascots. The essay opens thus:

On a morning in mid-February [2008], the four staff members of Dream
for Darfur sat in silence in what they call their war room, contemplating
posters of Beibei the Fish and her four fellow Olympic mascots taped
to the walls. In this cramped office in a shared space on the 16th floor
of a downtown Manhattan Art Deco building, Beibei smiled welcom-
ingly, as did Jingjing the giant panda, Huanhuan the red Olympic flame,
Nini the green swallow and Yingying the horned orange Tibetan ante-
lope: anime-style drawings that regardless of name appear strikingly
the same, Medusa hair fused on teddy-bear faces with little-girl expres-
sions. . . . “I don’t know about the rest of you,” said Jill Savitt, Dream
for Darfur’s executive director, as she scanned the posters, “but these
cartoon creatures creep me out.”>°

The writer does not explain why the mascots are “creepy,” but this dismis-
sive aura lingers and dominates the entire essay. Many of those familiar with
American and Japanese cartoons might have found these figures familiar but
also different; they seem creepy because of their mimetic nature: they re-
semble too many and too little, or, they are just not as cute as the “authentic”
American and Japanese products are. The design of Fuwa takes into account
the principle of cosmic connection and resemblance in traditional Chinese
culture, and the implication of premodern totems is strong. This New York
Times reporter not only demonstrates a racist perspective—taking an unfa-
miliar object as representation of a group of people’s cultural or moral inferi-
ority—but also reveals the domestication of the cartoon form in our contem-
porary culture. While the mascot is made to represent the Olympic spectacle,
and the mascot, tamed through commodification, can only be cute, we have
forgotten that the mimetic nature of cartoon caricature has the capacity not
only to carry prescribed meanings, but also to perpetuate and transform
them.

The Olympics is probably the most sought-after event for city branding,
and there were particularly vigorous discussions about the promotion of Bei-
jing’s creative industries through the event.”' John Howkins recommended
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this approach: “The [Olympic] organizers should bring together artists,
singers, athletes and top physiologists to let them discuss the links between
creative process and successful athletic performance.”* The “uncreative” na-
ture of the Chinese Fuwa might topple the natural relationship between the
Olympics and creativity that Howkins suggests. The Beijing Olympics was
specifically invested in the discourse of national pride. The nature of carica-
ture in this mascot invited us to rethink the principles of innovation and iden-
tity held supreme by the current consumer culture and creative economy. As
the mascot is widely used as a fictional spokesperson for consumer products,
its cartoon nature might also remind us of the metonymical nature of com-
modity (to be elaborated in the next chapter), that no consumer product is
really unique as such. Currently the celebration, or fetishization, of creativity
traverses almost all levels of Chinese lives, from education to R&D, from pack-
aging to everyday life. Maybe we can hear a feeble voice of opposition in these
Fuwa figures.

Coming back to anime, with the fervent efforts of adjacent countries to
copy the success of the Japanese cartoon industry, the Japanese government
finally began to adopt, although slowly, the creative industry logics. Kukhee
Choo argues that in official government views, popular cultural products
were looked down upon as “vulgar and childish” in supposed opposition to
the “refined and mature” products of high culture.”® However, in the face of
Japan’s declining economic power, the government recently moved to brand
Japan with popular culture. In the name of cracking down on piracy, be-
ginning in 2004 the Organization for Promotion of Overseas Distribution
of Content began affixing a “Made in Japan” trademark to Japanese anima-
tion and video game packaging.>* Prime Minister Shinzo Abe, in his first
policy speech to the Japanese Diet in 2006, called for a “Japanese cultural
industry strategy” to promote everything from film to cuisine, and a mas-
sive global rebranding campaign to market the country as the epitome of
“cool.” As Nissim Otmazgin demonstrates, in the past few years the media
and official discourses in Japan have indulgently borrowed from soft power
terminology, promoting the country’s cultural exports and advocating sup-
port for investment in Japan’s creative industries.*®* Anime is now considered
the flagship content of “Cool Japan,” and Ian Condry argues that this policy
change encourages the discursive privileges of economic issues to exploit the
unique practices of this culture.”” Implementing new creative economy logics,
whether the Japanese cartoon culture will become a full-fledged member of
the creative economy remains to be seen.’® Most important, if the creative
economy gains a foothold in the Japanese cartoon industry, we should be par-
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ticularly vigilant against its effects on the dojinshi culture and its implications
for the vibrant community formed by sharing and copying.

As Judith Butler claims, alterity is inherent in every identity.® Without ro-
manticizing piracy as conscious revolutionary acts against capitalism, nor es-
sentializing cartoons as necessarily antirealism, we can still develop a mode of
critical thinking on cultural alterity using cases like the circulation of pirated
Japanese anime in China. This is relevant to both our new global economy,
in which all cultural differences are equalized and relativized by money, and
the many international conflicts based on nationalism, as shown in the recent
disputes between China and Japan. I believe that both piracy and the cartoon
culture invite us to reactivate a vibrant dimension of copying and sharing
that is increasingly repressed by our current creative industries, and it also
reminds us that regionalization might be most effectively developed outside
the 1PR framework.



EIGHT

A Semiotics of the Counterfeit Product

Copying is generally considered as destructive to profitable creativity, but the
actual relationship between copying and creativity is much more intimate.
In this chapter I continue to explore this bipolar structure of the creative
economy, but I expand my horizon from a particular representational form
to consumer society in general, as I want to investigate how such sanctifica-
tion of creativity and condemnation of copying are related to the logic of the
commodity.

In advanced capitalist societies, where people’s basic needs are largely sat-
isfied, the value of a commodity is increasingly determined by the level of
knowledge and creativity it manifests or that is invested in it, so that the ap-
peal of new commodities is often conjured up by the continual supplies of
knowledge and creativity. The value of a Ferrari, for example, might largely
come from the technology invested in it, whereas the value of a Prada bag is
related to its design. But knowledge and creativity cannot be easily separated:
the presentation of knowledge (the style of the car) and the engineering of
product design (the nanomaterial used to make the Prada bag) also make
the car and the bag worth their prices. Or, to put it directly, knowledge, cre-
ativity, and information are all marketing items to be circulated, recycled, and
reorganized in new forms. Because of the ever increasing demand for the in-
put of knowledge and creativity, the world’s advanced industrial economies
move to specialization: major firms in advanced countries choose to stick to
a much narrower range of products, but they also have access to a wide and
similar range of production technologies.' Specialized skills, fine quality, and
ever renewed products of the same type of commodities become essential to
the success of brands.

Precisely due to the high R&D and marketing expenses invested in the pro-
duction of commodities, furious accusations and attempts at repression are
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directed at the counterfeit. But the major question of this chapter is whether
it is really that easy to read and understand such an object. A legal frame-
work only helps us name the product, but it does not demonstrate what and
how the product signifies. In other words, I want to ask if the pirated prod-
uct has a unique semiotics. As Roland Barthes says, current consumer cul-
ture functions through its heavy manipulation of significations, which he calls
“myths.”” In order to demythologize, we have to unveil the discursive frame-
work that naturalizes culture. By studying the semiotics of the pirated prod-
uct and the piracy discourse related to China, I confront two myths: the West-
ern notion of China as a pirate nation, and the Chinese notion that creativity
is the key to modernization. The two myths are unified in today’s global cre-
ative economy, which dialectically reifies creativity and condemns mimesis.

One way to tackle the dichotomy between creativity and copying is to in-
vestigate the interconnection between them, and in this chapter I show that
the semiotics of the counterfeit product and brand commodity share com-
mon connections with mimesis. I hope to provide a semiological perspective
from which to interrogate the creative economy and examine whether mime-
sis can point us beyond the mechanism of control that characterizes West-
ern modernity. I also hope that this examination of mimesis demonstrates a
new rendering of the methodology of semiotics. Thanks to Barthes’s seminal
work, we have learned the skills of visual semiotics in understanding adver-
tisements. Here I would like to supplement his analyses with the dimension
of mimesis. In his analysis Barthes focuses primarily on a diachronic relation-
ship between the commodity and the reader to understand how the com-
modity is understood; I want to add the synchronic dimension of mimesis to
explore the relationships among commodities themselves. Let us begin with
myths.

China the Pirate, Chinese the Uncreative

At a press conference in 2003 in Beijing, U.S. Commerce Secretary Donald
Evans held up a bootleg bvD of Kill Bill as evidence of China’s flagrant dis-
regard for 1PR.? The European Union repeated the act three years later; the
“sublime object” that time was even more spectacular than Tarantino’s violent
film. With photographic evidence in hand, Franco Frattini, European com-
missioner for justice and home affairs, solemnly announced that the Chinese
have finally managed to produce a fake Ferrari model.* The sensational news
immediately hit the world media. This press conference was held to announce
an EU proposal to adopt criminal legislation to combat intellectual property
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offenses, and the photo and accusation were calculated to attract media at-
tention to an otherwise dry policy announcement. However, the accusation
was a poor imitation of its American predecessor, as it turned out to be false:
the “Ferrari” was actually produced in Thailand, another country famous for
counterfeiting.

Of the many pirated products frequently associated with China, this car
stands out because of its spectacularity. First, it dissociates the stereotypical
association between counterfeit production and female consumption (unlike
counterfeit handbags, Ferrari is masculine through and through); second,
which is more to my interest here, it effectively condenses the stereotypes
and the mythos surrounding both piracy and China. There are two myths
associated with this incident: that China is the chief pirate nation, and that
copying is culturally inferior. Barthes argues that the signifier (in this case
the pirated Ferrari) is both the final term of the linguistic system and the first
term of the mythical system; the meaning arising from the first system is dis-
torted and appropriated into the second system. In this case, the first (linguis-
tic) system tells us that it is a pirated car, and the second (mythical) system
itself is manifested as two myths: that China is the chief threat to the knowl-
edge economy, and that China is backward because it makes copies.

From the perspective of the West, the Ferrari incident reflects China’s cur-
rent international image and its ambiguous position in the global economy.
China has been stigmatized as the bootlegging capital of the world, a stereo-
type that the international community, particularly the U.S., has effectively
exploited. Coercing China to play by international rules—that is, Western
interests—is a major goal of current international diplomacy.® The stereo-
type of China as a pirate, regardless of how (in)accurate it is, is complicated
by two other economic factors: China is the biggest foreign market for many
international companies and is capable of producing any kind of commodity.
In other words, China is tied to today’s global capitalism in every sense.

It is clear that all major automobile companies and even governments are
watching the Chinese market closely. The Congressional Budget Office of the
Congress of the United States commissioned an elaborate report in 2006 to
investigate how China’s growing demand for oil, partly a result of the con-
tinually expanding car market in China, would have a considerable impact on
the U.S. and global oil market, and thus on world order.” In early 2006 Fer-
rari held a high-profile exhibition in Shanghai’s Henglong Plaza, featuring its
most popular models; the intention was clearly to reach out to potential Fer-
rari buyers among the Chinese nouveau riche (Ferrari sold one hundred of its
sedans in China in 2005).% But, to the frustration of many, China is not just a
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huge market; it is also a major competitor that does not necessarily play by
the rules. The illegal car parts produced in China include routine replacement
items like oil, fuel, and air filters, brake pads, and sparkplugs, but factories
have increasingly been found producing more technically complex parts in
large numbers.” Almost any commodity can be knocked off and reproduced
in this “world factory,” which makes many “genuine” products as well.

As Kelly Hu demonstrates, as a most powerful original equipment manu-
facturer in the global production system, China gains knowledge and skills
from high-tech clients, who, however, maintain their monopoly on the most
advanced technological knowledge, compulsory patent enforcement, and
distribution channels. In order to realize its own technological moderniza-
tion, China produces a vibrant internal economy by utilizing low-cost tech-
nology.® This explanation applies also to the car scene. On the one hand,
China continues to be the world factory of auto parts. Many of the parts of
a Ferrari are made in China," making a made-in-China counterfeit Ferrari
highly plausible. But in reality, Ferrari still makes the most technological ad-
vanced parts in their local plants, so China does not possess the knowledge
and skills to replicate a real Ferrari. Instead China’s car manufacturers de-
velop a robust internal market with lower-end products. In 2003 China was
not only the third-largest consumer market but also the fourth-largest auto-
mobile producer globally, and most of the Chinese-made cars are for the do-
mestic market."” China produced some 10.8 million cars in 2008, while Ameri-
can car makers were projected to sell well under 10 million cars in 2009.”

The presence of foreign players in China’s car scene is extremely diverse,
from the direct import of real Ferraris to parts imported and reassembled in
China, and from transnational collaborations — cars made specifically for the
local market (e.g., Beijing Jeep, Guangzhou Toyota, Shanghai GM, and Bei-
jing Hyundai)—to the manufacturing of car parts in China mainly for ex-
port. But a major sector of China’s automobile market remains local; there
are numerous local companies of varying sizes and brands with varying mar-
ket values. While Japanese automobile companies have earned a great deal
of profit from the Chinese market through direct sales and different forms
of collaboration, many of them —such as Toyota, Honda, and Nissan—have
filed 1PR lawsuits against Chinese auto companies, claiming they have pirated
their models.* Recently the competition has become so intense that while
overseas car manufacturers sternly oppose the aggressive Chinese car indus-
try, which allegedly steals their ideas and even copies entire models, fierce
internal competition has left not one Chinese car company profitable. It’s a
lose-lose situation, concluded a Beijing car dealer.””
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The EU’s accusation of Chinese counterfeiting highlights how this interna-
tional image of the “Chinese pirate” is inextricable from the enormous indus-
trial production power China allegedly possesses. The powerful and demonic
status of China, from both political and economic perspectives, is manifested
and unified in its image as a criminal pirate, and this discourse of robbery
supports and is supported by the fervent desire and fear of transnational capi-
tal. As a country keen on becoming a major player in the new economy, China
seems to have internalized this pirate image. In response to the Ferrari accu-
sation, an angry commentator wrote in China Daily, “The developed world
is already wary of China’s meteoric rise. It accuses us of undervaluing our
goods and dumping them into other countries’ markets. It imposes unjusti-
fiable fines on ‘made-in-China’ products. It wants to save its domestic mar-
kets, but wants us to open ours fully. We are charged with wreaking havoc on
the environment. In fact, we are made the scapegoat for every possible wrong
that could occur in this world.”'¢ After these strong, emotional, and complex
allegations, the commentator’s conclusion and advice to the Chinese people
is very simple: “Help China by not making and buying fakes.” The rhetoric is
straightforward: while China’s position in international politics is too com-
plex for ordinary Chinese to interrogate, they can at least give the interna-
tional community less ammunition; in the end, the Chinese people are guilty
of faking and buying fakes. But so is Celine Dion, who was caught purchasing
over fifty counterfeit products, including bogus Louis Vuitton goods, before
her concert in Shanghai in April 2008.”

With the reification of knowledge and creativity, a major ethical battle-
ground of the current IPR regime is the protection of the author, as I dem-
onstrated in chapter 3. The legitimate commodity has an author (or a team
of them, or a brand), while the pirated product does not. If China is seen
as a world pirate, the country then lacks an author or subject position in
the eyes of the international community proper. Parallel to the international
anxiety over and fascination with the stereotype of China’s mimetic power is
the Chinese people’s own anxiety about their culture and their future in re-
lation to creativity: In order to resurrect a legitimate Chinese agency in the
global economy, we must create instead of mimic.

Unfortunately there is a certain degree of accuracy to this rather racist
claim printed in the New York Times: “Even the Chinese will tell you that
they’ve been good at making the next new thing, and copying the next new
thing, but not imagining the next new thing.”"® As demonstrated in chapter 4,
we are seeing a certain creativity syndrome in China. The Chinese academic
database China National Knowledge Infrastructure shows a rapid rise in the
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Table 3. Academic Journal Articles Published in
Mainland China Containing the Word “Creativity”

in Their Title

Number of titles ~ Total number

with the word of journal Rate
Year “creativity” articles (1/10,000)
1994 105 855,995 1.2
2000 291 1,387,282 2.1
2004 672 1,811,996 3.7
2008 2627 3,446,678 7.6

Source: China National Knowledge Infrastructure Database,
1994-2008.

number of academic journal articles that contained the word “creativity” (£
% chuangyi). At more than a sixfold increase in the span of fourteen years,
the data indirectly witness China’s hunger for creativity (table 3).”°

Here we observe two interrelated causes of anxiety: there is a general fear
in the West of China’s enormous industrial production capacity, whereas the
Chinese worry that they can only reproduce, and therefore are forced in di-
rections determined by others. In other words, the West fears China’s copy-
ing power, while China is concerned that it can only copy. Copying is feared
because it is both powerful and powerless, depending on where one sits and
what is at stake. As I mentioned in earlier chapters, the celebration of cre-
ativity and the condemnation of copying are foreign to traditional Chinese
culture. In fact this is not only an issue in China; the meanings of copying
and appropriation have also changed drastically in modern Western history.
As Jean Baudrillard argues, the concept of forgery is basically a product of
modernity; it was around the nineteenth century that copying began to be
considered illegitimate and no longer art.>® Respect for property also has a
history in the West. Sea piracy was central to the foundational spirit of West-
ern modernity; not long ago Dutch and northern piracy was the origin of ad-
venturism and expansionism, and many pirate activities in the sixteenth and
seventeenth centuries were in fact supported by colonizers.> The vigorous de-
velopments in the first decades of the twentieth century that made Hollywood
the international film center were also clearly achieved by diligent piracy of all
sorts.”

Let us now move from myth to the counterfeit product itself.
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The Magical Power of Mimesis

Japan’s Kirin Brewery Company, which owns not only its namesake beer but
an enormous number of agricultural and pharmaceutical patents, has claimed
that “offending 1PR is China’s specialty.”*® Underlying this criminalization
is anger, a sense of insecurity, or even jealousy. But there is also an indirect
recognition of a sort of magical power, in the sense that China can conjure
up anything found in our present capitalist market, and this fascination and
fear are driven fundamentally by the challenge of this copying capability to
our modern rational world. I call this power the mimetic power, in line with
a major stream in postcolonial criticism which challenges the legitimacy of
an original power. As Homi Bhabha describes it, colonial mimicry mocks the
founding objects of the Western world; for example, early nineteenth-century
Bengalis gladly received Bibles because their pages could be used as wrapping
paper.”* Thus I use mimesis not according to the Platonic-Aristotelian tradi-
tion of mimesis as representation, but in the anthropological sense of mime-
sis as mimicry, which is prelinguistic and therefore zoologically antecedent to
the Platonic sense of mimesis.>®> Mimetic activities, then, are social practices
and interpersonal relations rather than results of rational processes of human
agency—the making of models based on observations of the world. Mime-
sis as mimicry, as Walter Benjamin and René Girard explain, allows people
to connect to other people and also invites one to locate one’s own alterity.>®
Precisely because of its prelinguistic nature, this kind of mimesis provides a
model by which to understand human relations that are not confined to the
modern Western experience.

To understand a material object through the concept of mimesis, we might
start with Benjamin’s seminal essay “The Work of Art in the Age of Mechani-
cal Reproduction.” The concept of mimesis is not mentioned therein, but its
central concern is precisely the changes in the function and mechanism of
mimesis in the modern world, which can be summarized thus: “Mechanical
reproduction emancipates the work of art from its parasitical dependence
on ritual.”*” Ritual is primarily mimetic, but it produces differences. The
emancipation of the work of art is based upon a drastic technological change
from ritual (the past) to mechanical reproduction (the modern). The pre-
modern form of mimesis must attach to ritual, of which every performance
is unique, while mechanical reproduction autonomizes and perfects the mi-
metic mechanism, which produces identical products.

Benjamin’s position in relation to the modern and premodern forms of
mimesis is slightly ambiguous; he interlinks instead of dichotomizes the two.
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But his concluding predisposition is well known: it is the mechanically re-
produced art, specifically cinema, that is capable of politicizing aesthetics
and releasing the more culturally productive force of technology. This thesis
of mechanically reproductive mimesis can be juxtaposed to the contempo-
rary image of China as pirate: piracy has been so painstakingly criminalized
in the new creative economy because of its enormous reproductive capaci-
ties. China’s pirate image seems to distantly echo Benjamin’s vision. Unlike its
Fordist predecessor, the post-Fordist commodity is increasingly individual-
ized because of the creativity and originality supposedly invested in it. Piracy
duplicates and proliferates such forces, giving a new reading and new ap-
plication of Benjamin’s theorization of modern mechanical reproduction, as
it reflects a (post)modern mode of technological reproduction that is be-
yond control. It does not even matter if this particular phony Ferrari is mass-
produced; an army of them will come, as implied by Frattini’s fearful accu-
sation. In other words, the authentic commodity is endowed with a kind of
aura, and the counterfeit product destroys this aura.

However, piracy is not just a politicized art; we would overlook much of
piracy’s power if we understood it only as simulacrum. Benjamin dichoto-
mizes mimesis as modern (mechanical reproduction) and premodern (ritual),
and piracy effectively demonstrates the problems of such dichotomization.
While it is clear that the impacts of piracy’s mimetic power are destructive to
the order of the creative economy, the causes of this destruction are not ideo-
logical. There is a certain magical power associated with, for example, the Chi-
nese ability to conjure up a Ferrari. The Italians are proud of the intelligence,
handicraft, technology, and even taste that have been built into the brand
after many years of research and refinement. How could China produce a
fake with such ease and wizardry? Using Benjamin’s vocabulary, if the Italian
car builder is a surgeon who cautiously and scrupulously penetrates the car’s
body and builds it bit by bit, the Chinese pirate is a magician who maintains
the natural distance between the car and himself. Does she perform the magic
by simply laying hands on some unrefined metal, or by casting a spell? There
is also a mythical aura about the fake Ferrari that cannot be contained within
the normalized logic of present-day capitalism.

Accordingly, piracy can also be understood as a “premodern” form of
mimesis, which is not just a specter of the past. Piracy is the negative defini-
tion not only of the current IPR legal regime but also of the social and cultural
structure of capitalist modernity, so that inevitably piracy is associated with
both modern crime and premodern irrationality. The developed world’s fear
of China’s piracy capabilities is real. The frightening and fascinating dimen-
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sion of the counterfeit Ferrari resides not only in the damage done to the real
Ferrari, but also in the difficulty of attaching any fixed meaning or value to the
fake car. Piracy is associated with contradictory meanings, in that it is both
postmodern, as self-reproducible simulacrum, and premodern, as magic, so
that the counterfeit product is infused with meanings that can subvert the
rationality and the order of modern society which safely houses the genuine
brand-name commodity.

However, what I really want to demonstrate is not their absolute differ-
ences but the intricate connections between commodity and counterfeit; the
two are different from yet similar to each other. It is true that there is not a
fixed discursive framework to teach us how to relate to counterfeit prod-
ucts, in contrast to the seemingly more stable price and knowledge network
grounding commodity: some people consume counterfeit products simply
because of their price and function, and many want to appear to possess a
particular brand, but others like these products precisely because they are
not “real.” Because counterfeiting is criminalized by the dominant legal eco-
nomic structure, there is no legal basis for legitimizing ownership and proper
consumption of counterfeit products. But we should not assume that the
counterfeit is the opposite of the commodity. Appadurai argues that the pro-
duction and the consumption of commodities require very complex social
forms and distributions of knowledge, and the various types of knowledge
define the commodities’ “life histories.” While much technological, social,
and aesthetic knowledge go into a commodity’s production, knowledge is
also required to consume it appropriately.”® To Appadurai, a commodity has a
social life because it constantly interacts with the world through the changing
knowledge invested in and extracted from it. In other words, a commodity ac-
quires its identity through a process that is constantly transforming. Similarly
a counterfeit product also has its own social life, but the kinds of knowledge
apposite to a counterfeit product seem to be less controllable and predictable.
As the interviews Shujen Wang conducted with many Chinese pirated vcD
consumers show, consumers purchasing these items have extremely diversi-
fied interests and intentions, but they all also demonstrate a desire and a con-
scious decision, very similar to the consumption of authentic goods, to make
sense of the fast changing world around them.*” The empirical data drawn
by Jason Rutter and Jo Bryce also indicate that patterns of consumption of
counterfeit and piracy products echo that of consumption of legal goods.*
While there could be research showing the exact opposite tendency, these
findings remind us that the genuine commodity and the counterfeit product
might share many common traits.
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The value of a genuine commodity is allegedly governed by production
costs and market demand; this is also true of a counterfeit product, with the
complication that a counterfeit’s costs and markets are only partly condi-
tioned by the genuine commodity. In terms of production costs, there are
two very different systems governing the value of the counterfeit, one based
entirely on the original product, and one based specifically on the produc-
tion of the pirated product, which might be extremely slipshod. In terms of
market demand, the counterfeit has its own market, yet it also exploits both
the marketing and the residual market of the genuine brand. It becomes very
difficult, therefore, to assign a price to the counterfeit Ferrari. Should it be
cheaper or more expensive than a counterfeit BMw? Should it be priced ac-
cording to its condition and quality (use value), or its brand image (exchange
value), or its secondhand market value (surplus value)? It is also more difficult
to be certain of the hierarchy of brand names in the world of counterfeiting.
The consensus among Chinese pirates is that the Prada nylon bag is the most
profitable pirated item because it is extremely easy to make and the materi-
als are cheap.® The production value of Prada bags might be extremely high,
but the reproduction costs of the pirated bags are very low, thus allowing the
brand name to pervade the pirated goods market. The unsettling and power-
ful counterfeit product—the mimetic object—is enchanted partly because it
cannot be abstracted into stable value.

Of course, the counterfeit Prada bag is so pervasive in the piracy market
also because of the power of the brand. Chinese people’s common vocabulary
of international brand names has increased exponentially in the past decade.
International brand-name products proliferate in department stores, which
are located in major shopping malls and on main shopping boulevards. But
their effects are more visual than tactile, as these brand-name products are
far too expensive for the average Chinese person; this echoes Benjamin’s de-
scription of the shopping culture in nineteenth-century Paris, which privi-
leged seeing over touching.** The vast Chinese commodity markets are not yet
monopolized by megabrands and transnational corporations, as are Western
markets. For example, “the rapidly-growing Mp3 players market in China is
crowded with more than four hundred brands, mostly local ones with most
of them capturing less than 1% of market share.”**

But this does not mean that the Chinese government does not care about
branding, which is in fact one of the top items on the national agenda. China
is now the second largest economy in the world, but in terms of per capita
income, the country occupies ninety-second place on the World Bank list.*
Missing in the formula, many would claim, is the ability of Chinese firms to
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combine their cost advantage in production with higher value-added activities
such as branding. According to the Development Research Center of the State
Council PR, the strongest components of China’s economy are the country’s
labor force and production costs, and the weakest is its brandscape.*® Some
national brands are emerging, and a few such as Haier and Lenovo, have been
major successes. Internationally the Haier Group is the world’s fourth largest
manufacturer of electrical home appliances, while Lenovo is the fourth largest
company in the worldwide PC market. Tsingtao beer has decided to relaunch
itself internationally outside the overseas Chinese community by targeting
Western mainstream markets. China Mobile also makes it to the ninth of the
most valuable global brands in 2011. Even traditional cultures engage in the
same pursuit, as demonstrated in the recent case of Shaolin Temple’s failure
to apply for a Shaolin Medicine trademark for the food products it produces.®
The development of Chinese brand names could be the driving force in the
advancement of the country’s industrial and economic portfolio, and it is also
believed to be an effective way to elevate China’s global image.”

The world of branding is highly hierarchal, with certain Western brands
being the ultimate objects of desire and local brands trying in vain to catch
up. Such fierce competition can be understood as competition of significa-
tion effectiveness, backed by marketing programs of different kinds. In a way,
the brand offers an authorial signature, endowing the product with a kind
of originality; thus that the brand functions as a metaphor, providing a se-
mantic link from the commodity to a concept or a quality in a fixed and di-
rect way. However, the actual ways the brand signifies are more ambiguous.
Brand is a concept and an entity which fits very well with Raymond Williams’s
understanding of the unfixed and multiple forms of exchange that permeate
people’s “structures of feeling,” which are not personal but social and collec-
tive.® As Celia Lury elaborates, brand is at heart performative, in the sense
that it is the interface promoting, realizing, and also unifying the many dif-
ferent consumer expectations for the product(s).* The kind of creativity cele-
brated in recent capitalist society must not be understood as an end but as a
means—not realized through a specific material product but manifested as a
constant mutation that prevents the arrival at any final product.

The reification of brand, then, is not unrelated to mimesis. According to
Lury, the creativity invested in branding does not rest in the product as new,
but in the brand image as performative: “Brand innovation need not derive
or emerge from innovation in the organization of the production process. In-
stead, it may be produced in the practices of simulation or behavior model-
ing—that is, through qualification trials in which products are experimentally
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tested in relation to the goal or aim of reaching a target market.”*° Because
the ultimate signified —consumerist desire—is extremely volatile, the kinds
of creativity invested in branding cannot be directed toward individual final
products, which are destined to be displaced quickly. Each commodity is im-
bued with a built-in mechanism that leads the consumer to desire another
commodity: I buy this camera in order to buy the next new model, although
the succession of new cameras is unified by brand significations in terms of
image, technology, or knowledge, “the whole point of modernity and capital-
ist competition being that technology and manufactured products are made
obsolescent by progress’ forward march.”* The magic of mimesis ultimately
also defines the magic of consumerism as performative, and it promises (but
always fails) to reach the ultimate signified. If I may link the performativity
of brand marketing to that of pirated objects, we might observe an odd con-
nection between branding and piracy: the brand-name commodity and the
counterfeit product each carries a metonymical movement that constantly
displaces itself.

Postcolonial critics are interested in mimesis largely because of its trans-
formative potential, which generates effects that are destructive to colonial
hegemony.*> However, we need to pay attention to the fact that the com-
modity also has this dimension of metonymical displacement, which must be
stabilized by the brand: the brand “is.”** Metonymy is a teleologically con-
trolled trope, which, on the one hand, conjures otherwise unrelated terms
and images into a signification process, and on the other hand, is governed
by an invisible force that eludes figuration.** This linguistic concept can also
be applied to commodity: metonymy allows us to label dynamic interactions
between part (the commodity) and whole (brand), in the sense that it is the
brand which provides a unity for the commodities constantly displacing each
other in the market. It is this kind of teleologically controlled movement that
makes the brand commodity attractive to consumers: it is always new but not
radically so.

Precisely due to this powerful mimetic process, consumerism, as Michael
Taussig states, has replaced colonialism to become the main hegemonic force
of contemporary culture.*> Mediated by commodities, the old colonial system
has been converted into a new form of commodity imperialism. The mimetic
faculty continues to be manipulated by dominating powers, yet because of
the displacement of power from colonialism’s privilege of an original source
to consumerism’s ubiquitous dissemination, it has also become more difficult
for the manipulated to recognize and escape their manipulation. The active
consumer is lured into the belief that he or she is the originator of taste, not
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ordered by some powerful party like the colonial master, and is unaware that
this master position is only replaced by the brand.

In light of the dynamic metonymical movements governing branding, we
might be able to come up with a new understanding of the makeup of IPR. As
I demonstrated in chapter 3, copyrights, trademarks, patents, trade secrets,
and other items making up IPR are rooted in different cultural and histori-
cal contexts and different international treaties, and the 1PR regime is a re-
cent WTO construct that artificially conflates all these rights. This sweeping
generalization and categorization of disparate rights are painstakingly put in
place to legitimize the 1PR regime. In terms of the dynamics between trans-
formation and stability, we could group patent and copyright together as con-
structs to promote profits generated from new works and inventions, whereas
trademarks, trade secrets, and geographical indications protect and perpetu-
ate existing monopolies. In the case of Nike, the singularity of the swoosh is
protected by trademark laws to perpetuate its market domination, while the
company constantly applies for new patents to substantiate the brand’s pride
in so-called state-of-the-art shoe technology. For example, Nike claims that
there are nineteen separate patents protecting its SHOX system, yet what really
matters is not these patents but the differentiation between Nike and Adidas.*
Our new economy needs protection from both directions, in that the enor-
mous amount of R&D investment in ever changing product lines is protected
by patent and copyright, and trademark and trade secrets laws guarantee the
continued domination of the established brand names. A wholehearted em-
brace and encouragement of creativity could be drastically detrimental to the
status quo, and the existing hegemony needs proper protection from such
destabilizing effects. It is therefore not enough to isolate any one of the con-
stitutive rights as symptomatic of the entire functioning of the new economy,
but it is through their interactions and negotiations within the new 1PR con-
fines that the contrived late capitalist logic is perpetuated.

Benjamin understands premodern mimesis mostly from the perspec-
tive of the performative act, emphasizing that each performance, and each
attendance, is different from any other. “Aura” is a result of such produc-
tions of differences and authenticity.*” He therefore discusses the power of
ritual mainly according to its temporal dimension and the changes it makes
possible. But in the discussion of commodity and counterfeit products, we
can explore how a stable material object can be mimetic on its own. In fact
Benjamin also briefly mentions the power of static objects, and he suggests
that many statues of gods and madonnas are hidden from the general masses
because of their specific ritualistic use.*® According to Benjamin, the veil-
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ing and seclusion of the religious artifact reflect the dichotomy between cult
values and exhibition values: the less often it is seen, the higher its cult value.
Underlying this dichotomy is the assumption that each exhibition is power-
ful and unique, and the meanings of the artifact are made anew each time it is
seen or is involved in the performance of rituals. In other words, although the
artifact is fixed and inert, its significations change. While Benjamin’s criticism
mostly concerns the clergy’s exclusive ownership of works of art, we might ex-
tend his observation to an understanding of how an object might be endowed
with mimetic effects, particularly if they are religiously defined.

In Christian thought, the sign (as iconic) is considered religiously more
truthful than the symbol (as idolatry), because the sign points beyond itself to
reach the divine being, whereas the symbol retains power and might provoke,
attract, or encourage idolatry.* In Christian aesthetics, art should never stop
moving, because the iconic, which is also mimetic, moves toward the divine,
whereas idolatry invites the gaze to cease looking beyond the symbol.*® Time
and change are important elements in Christian thinking: while the ultimate
signified —God —stays transcendental and permanent, all arts dedicated to
it are moving, transient, and unreliable. It is precisely this motion and insta-
bility that makes the artwork powerful.

This understanding of religious art is not unique to Christian thought;
many other religious traditions have similar views of their ritualistic artifacts,
which are religious precisely because they cannot figuratively portray their
gods. If the artifact is aware of its “representation” of a higher “unrepre-
sentable” being, it cannot be confident in itself because of the distance be-
tween readings and meanings dramatized in religious art. If a human being
(whether producer or viewer) is aware of his or her own impotence in reach-
ing the divine through a particular work, the signified cannot be fixed within
the work. However, this does not mean that the signified of the iconic art is
free-floating or empty. As Paul de Man explains, religious art is often under-
stood on the basis of structuralist symbolism, which assumes that all cul-
tural expressions are manifestations of a set of ultimate symbols or archetypal
stories.”> The iconic movement of Christian art is clearly structured.

Accordingly, our understanding of brand-name commodities might bene-
fit from studies of religious arts. It is true that capitalism is more a way of
life than a belief system, so that commodities are not religious, and it does
not point to an ultimate signified as Christian art does. However, capitalism
provides a cult system with its own elaborate set of beliefs and values (e.g.,
market as god, commodity as fetish), which promote social solidarity and
stability.>® So brand-name commodities are like religious symbols in their
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reliance on a secure system in which god and brand name stabilize the ob-
ject’s metonymical movement. We can take the Mao badge,* or other similar
“secular iconic” objects, as examples to demonstrate the difficulties of such
balances. Collected today as both a personal protecting charm and an item
for capital appreciation, the Mao badge is doubly fetishized because it is both
sacred and commercialized, both magical and collectable. But due to the two
signification systems functioning simultaneously, both Mao’s divine figure
and the Mao brand become less stable than most other religious artifacts and
commodities. Market value and supernatural value define and delimit each
other, so that the badge becomes not really magical, yet not completely dis-
posable.” The significations of the Mao badge, being both a commodity and
a religious sign, are very difficult to pin down. The mysterious identity of the
counterfeit product is like the Mao badge, in the sense that in both cases the
signification evades the capitalist system.

Kenneth S. Rogerson argues that the information age is characterized by
the tension between two dynamics: “first, the tendency of information to be
free flowing and not to lose its value as it moves, and second, the tendency to
want to control that flow of information in order to profit from its value.”>
We might use the same model to understand the creativity invested in brand-
name commodities, in that their significations, however fluid, must be con-
trolled to secure and benefit the dominant discursive system. The brand is set
up to relate each commodity to another in diachronic terms, such as genera-
tion, or synchronic terms, such as niche market. Like the religious transcen-
dental, the brand name also links the diversified receptions and consump-
tions to generate the desire of coherent consumption, although its ultimate
signified is impossible to define.

The Politics of Mimesis

So far I have demonstrated that both the commodity and the counterfeit are
signified metonymically; while the commodity’s movements are governed by
the brand, the counterfeit is based both on the original brand name and some-
thing more irrational and arbitrary, which is outside of capitalist control. The
key question remains whether such counterfeit residue can effectively subvert
the ultimate signified, that is, the capitalist order. I am not optimistic, and I
do not believe that we could hold on to the actual social functions and effects
of piracy as a kind of responsible subversion. The current trend of hacking
activism relies heavily on a politics of liberty, in that hacking realizes a form
of freedom specific to the information age.”” Popular writers like Matt Mason
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also describe the contemporary pirate as the “guardian of free speech who
promotes efficiency, innovation, and creativity.”*® I agree that hacking and
piracy could both unsettle the dominant systems, but we cannot use a leftist
liberal perspective to understand piracy, because most piracy is, to different
extents, driven by the desire for the commodity. In fact some corporations are
highly conscious of the advertising effects of piracy, and designers like Stussy,
Hilfiger, Polo, DKNY, and Nike have refused to crack down on the pirating
of their logos on 1-shirts and baseball hats in American inner cities because,
according to Naomi Klein, the big brands know that the wide presence of their
logo in the right, namely black, neighborhoods could create an enormous ad-
vertising effect globally.>

We should recognize the cultural productivity of some of these 1PR of-
fenses; an entire new generation of Chinese filmmakers has been taught the
art of cinema through pirated movies, and new video works made up of copy-
righted materials proliferate on the Internet.®® However, the actual effects of
many of these forgeries cannot be romanticized. One of the most heartbreak-
ing examples took place in 2004, when knockoff baby formula caused the
deaths of twelve infants and serious malnutrition in more than 220 others
in China.®* And in April and May 2006 bogus Armillarisin A injections pro-
duced by Qiqgihar No. 2 Pharmaceutical Company caused the deaths of at
least nine people and kidney failure in many others.*> That Chinese company
is by no means a pirate factory, but a renowned state-owned company with
more than three hundred registered workers. It just happened that a corrupt
merchandizing manager purchased an important component of the injection,
propylene glycol, from a pirate.

In fact counterfeit drugs are found all over the world, and people in devel-
oping countries are particularly at risk.®> Those in the developed world find
these fatal incidents shocking mostly because they have taken commodities
for granted. Would any parent doubt the nutritional value of a beautifully
packaged baby formula sold in supermarkets? Would patients question the
medication they receive in hospitals? Consumer society, however diversified
it has become, needs coherency, just as iconic arts need god. While it may be
arguable to call medicine a commodity, we must admit the important position
of the drug and the health industries in the new economy. As IPR concerns are
most contested in drug-related fields, the simple romanticism of piracy would
also prove the most problematic there.

In China the drug industry spends the largest amount of money on ad-
vertising. In 2001 eight of the top ten most-advertised corporations were
pharmaceutical companies. In 2009 medical and health-related companies
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continued to contribute 37 percent of the annual growth of newspaper ad-
vertisement.** In China health products most frequently carry brand names,
and the aforementioned fatal piracy cases are detrimental to China’s pharma-
ceutical industry. However, this subversion is provisional and weak because
it only challenges China’s, not the global, medical industry. Hong Kong’s re-
tail drugstores, for example, benefit from drug frauds in China; thousands
of mainland tourists go to Hong Kong every day to buy medicine and baby
food. Widespread piracy does not dismantle people’s trust in brands; more
affluent Chinese simply shift their consumption activities to other places, like
Hong Kong, a more abstract brand name they now trust.®> Parents might
not have faith in any brand-name baby formula found in China, but they
trust anything sold in Hong Kong. In this case, the capitalist system does not
break down, but in some sense is reinforced. Such minor crises only reinforce
people’s longing for a better capitalist system.

A counterfeit product might disturb global capitalism because of its illegal
position, which escapes and subverts any form of macro control. But a pirated
product, although negating the brand-name commodity, is ultimately para-
sitical to the original commodity, so that the consumption of a counterfeit
product also indirectly reinforces the value of the model. Counterfeiting is a
function, however distorted, of the brand name, and the disruptions it causes
are easily remedied by the commodity market itself; it is only China’s fault
for tolerating piracy, not the fault of “the market.” Bhabha’s celebration of the
Bengali use of the Bible as wrapping paper might not apply to the actual use
of counterfeit products, as the Christian god is probably not signified in the
use of the individual pieces of paper, but many are attracted to counterfeit
products precisely because of the exchange value of the original brand.

I now return to the theme of demythologization. In July 2006 three people,
including one Coca-Cola employee, were charged with stealing the Coca-Cola
Company’s trade secrets and trying to sell them to PepsiCo Inc. The two com-
panies are perennial enemies, but when Pepsi received a letter from someone
offering to sell Coke’s trade secrets, it went straight to its rival, which initi-
ated an immediate FBI investigation.*® I am not surprised by Pepsi’s righteous
response, as this notion of trade secrets really holds together the soft drink
industry to which Pepsi, of course, belongs. However, I remain extremely
doubtful about the secrets contained in those documents. Considering the
extremely large number and variety of soft drinks in the market, how could
this market be held together without some kind of mythical aura? In a memo
concerning the case, Coca-Cola Chief Executive Officer Neville Isdell writes,
“While this breach of trust is difficult for all of us to accept, it underscores
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the responsibility we each have to be vigilant in protecting our trade secrets.
Information is the lifeblood of the company.” To be more precise, it is the
company’s ability to uphold the myth of trade secrets that allows its pseudo-
individual commodities to continue to flood the market. By resorting to trade
secrets laws, these soft-drink companies prevent their consumers from read-
ing the products, and therefore from understanding the market mechanisms.

As mentioned in the beginning of the chapter, I am interested in explor-
ing the semiotics of the counterfeit product in order to understand the logic of
the negative meanings associated with copying. As I have demonstrated, both
the counterfeit and its model are governed first by the semiotics of mimesis,
and second by the capitalist drive. The two are connected in the sense that the
metonymical movements comprising the objects’ semiotics need the ground-
ing of an economic system. Or, to look at the situation from another perspec-
tive, it is this constantly displacing economic system that needs the myth
of creativity to hold it together. Barthes demonstrates two ways to counter
mythologization: through the poetic language that proliferates, and there-
fore transforms the sign back into meanings, and through labor, which does
not mediate but links oneself to the object directly.®” The latter is the language
of revolution, which is equivalent to an act of penetrating the object and de-
stroying it. This is an option unconsciously taken by many 1PR critics, who
choose to focus on political economy or legal polemics to understand piracy
and counterfeiting, in which the actual objects, either the commodity or the
counterfeit, are there to be deconstructed.

I choose the poetic approach advocated by Barthes, because I want to take
the material object more seriously. Instead of destroying it in a single stroke,
I choose to politicize by poeticizing the object, so that it—both the counter-
feit product and the commodity —can be transformed from a sign back to a
contested site embodying multiple sources of meaning. But I also try to avoid
Barthes’s visual bias, as he tends to see the commodity as just a sheer surface
or veil, waiting to be peeled off in order to reach the hidden meanings.*® As
Baudrillard writes, the magic of today’s consumption culture is the assimi-
lation of commodity and sign into an object form, “on which use value, ex-
change value and sign value converge in a complex mode.”* What we need,
then, is a politics of mimetic reading that refuses to be shut down by such a
system of mimetic control. I believe this reading is particularly warranted in
China, where too many people see commodity as the object of desire, and
capital the ultimate signified.

Currently the discourse of dajia 1T{& (combating fakes) pervades Chi-
nese media and government policy.” There is a proliferation of media pro-
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grams and news coverage to educate the masses on how to avoid falling vic-
tim to fraud. Objects of condemnation range from unsafe food to dangerous
electronic apparatuses, and from academic plagiarism to reporters falsifying
news. A most ironic case is a news report that aired on the highly popular tele-
vision program Transparency (iZzWJ¥ Toumingdu) on Beijing Television’s Life
Channel, which reported that some dumplings sold in Beijing are stuffed with
the same materials that are used to make carton boxes.” The news shocked
dumpling-loving Beijingers, but soon the complaint was found to have been
masterminded by the television station’s own staff, who asked a food stall
to make dumplings out of the stuffing already prepared in order to fabri-
cate another piece of scandalous news. Jing Wang argues that one major dif-
ference between advertising in the West and in China is the importance of
safety to Chinese consumers: “It is ‘safety’ rather than ‘desire’ that speaks to

consumers across regions and social strata in China.””*

I certainly agree with
Wang’s insight into the importance of product safety among the vast Chi-
nese citizenry, but I insist on understanding the mechanism of “desire” with
wider resonances. The dumpling event demonstrates that safety, and there-
fore the identification of forgery, has itself become a form of desire, to the ex-
tent that forgery must be forged in order to satisfy a mass audience obsessed
with condemning their “phony” nation. The dumpling event is not just about
food safetys; it also reveals the Chinese people’s modernization urge, that they
desire to detect and identify with the backwardness of their country in order
to give them a sense of control, not unlike the blockbuster-bashing phenome-
non I mentioned in the introduction.

Chasing a modernization dream, the Chinese people form their identi-
fication around the commodity and are therefore mercilessly exploited by
the capitalist market. As suggested earlier, China is positioned as a pirate by
the developed world because there is no other position in which the country
can be placed. If piracy is merely a fast track, all the evils associated with the
capitalist system are manifested much more hastily and dramatically through
piracy. Piracy itself definitely cannot be romanticized as a Maoist guerrilla
action, as piracy largely demonstrates the disorder resulting from China’s
frantic adoption of capitalism.” In order to counter such dense mythological
systems, we need to commit to a mythological reading, reflecting carefully
on the ways contemporary China is entangled in capitalism. The fanatic capi-
talist society found in China and all over the world is constituted by objects
encoded with a complex and glistering system of signs, which attract our at-
tention and lure us into perpetual consumption and perpetual indifference.
I find counterfeit products an interesting case for interrogation because they
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are an extreme manifestation of commodity obsession, and a careful read-
ing of the object form of the counterfeit necessarily sheds light on the sign
system of the commodity itself. I believe that we need to regain our reading
capacity to understand the current creative economy that actually robs us of
our ability to read. Precisely because mimesis can be so easily tamed, we need
to hold on to a politics of mimesis that prevents us from falling into the trap
of abstraction.
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Imitation or Appropriation Arts?

This chapter focuses on the notion of appropriation. I hope that these three
chapters provide a kaleidoscopic view, though far from comprehensive, of a
wide range of counterfeit activities happening in China, from pirated media
products and magazines to counterfeit Ferrari and Prada bags, as well as the
knockoft paintings to be discussed in this chapter. This final chapter also con-
tinues my previous discussions of the common metonymic signification and
mimetic movement of the commodity and counterfeit object, which will lead
us back to a discussion of authorship. Appropriation arts is a genre of the
fine arts that most ostensibly demonstrates a production of sliding meaning,
and the authorship articulated in this art form is less conducive to the dis-
course of ownership. As this book is primarily a critique of creativity being
incorporated into the apparatus of late capitalism, I would like to conclude
with a commitment to the logic of culture, which should be built on relations
instead of possessions. For this I will continue to investigate the meaning of
the author.

While different national laws might define copyright in slightly different
ways, in general, for a work to secure copyright protection, it must be (1) an
expression instead of simply an idea; (2) original and authored by an iden-
tifiable agency; and (3) fixed in a tangible medium by some form of tech-
nology. In a previous work I elaborated the problematics of the expression-
idea dichotomy." Here my primary task is to analyze the economic structure
that dominates the rational basis of copyright, so I focus on the second and
third criteria, which I believe reflect the complex relations between author
and technology, also making it possible for intangible materials to become
“property.”

At stake in the commodification of intellectual property is a certain author-



204 Chapter Nine

technology relationship that leads to the reification of the author function.
Primary ownership of an immaterial product must first be established before
it can be transferred and circulated, without which the commodification of
this immaterial product is impossible. This primary ownership, conditioned
within the logic of Western modernity, is defined by its first creation: the au-
thor as the owner.> The author is differentiated from a traditional laborer in
the immaterial products that he or she produces.’ But in order to substantiate
the logic of ownership, the intangible product must somehow be embodied
in a quantifiable and circulatable form, and herein lies copyright’s paradox:
“tangible form” refers only to the final product, while the very expression of
copyright protection is necessarily intangible.*

According to this rationale, to make the necessary connection between
the intangible source and the tangible product there must be, first, an agency
identified as the creator-owner (which fulfills the second criterion), and sec-
ond, agency must be reproduced through some kind of technological media-
tion into a tangible product (the third criterion). The role of the author and
the role of technology are responsible for two important stages of the produc-
tion of copyrightable material. The author first formulates expressions, which
are to be transformed by technology into circulatable form; for example, a
painter uses a set of techniques to express himself or herself on the canvas. Al-
though not explicitly stated in the copyright definition, essential to the com-
modification of culture are the ways authorship and technology correspond
with each other, so that it is authorship —instead of technology —that is being
reified, although both are indispensable to the copyright concept. Technology
is a neutral tool employed by the author to embody his or her expressions
in tangible form, so that it is the photographer, for example, who is in com-
mand of the camera instead of the other way around. In this chapter I pose
an alternative model for understanding the relationship between the author
and the mediating technology, exemplified by the politics and characters of
appropriation arts. Actively conversing with and integrating other cultural
works, appropriation arts often embody the intimate and nonhierarchical re-
lationship between the artist and the utilized technology, which brings us to
reexamine the current problematic understanding of authorship. Two recent
pieces of Chinese appropriation art intriguingly manifest many thorny issues
related to mimesis, pertaining not only to art making but also to the current
system of global cultural production in general. The two pieces also inform
our understanding of contemporary China largely because of their strong
social embeddedness. Before I begin my explication of these two pieces, let
me first explore the political dimension of appropriation arts.
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Appropriation and Style

Appropriation art has been understood in many different ways and can
be connected to a diverse range of aesthetic intentions, such as mockery,
homage, or social criticism, as long as the work refers to or draws on existing
works. I define appropriation art as a piece of work which is aware of mimesis
as its major component and reveals a strong consciousness of its relation with
the appropriated, so that the act and the scope of copying are foregrounded
instead of taken for granted. Accordingly, appropriation art is a genre very
aware of issues of power and privilege.” Such relational awareness also pre-
vents the work from being self-enclosed, which I believe is this genre’s most
important feature.

The notion of appropriation is important to many contemporary criti-
cal theories, such as postcolonialism, due to its transgressive and negotia-
tory effects.® Appropriation art is also often understood in political terms; the
form can break boundaries and help artists question things usually taken for
granted by the establishment. For example, the Dadaists’ found objects are
important to modern arts because they help us rethink the entire construc-
tion of art and the museum in the Western tradition. What Sherrie Levine,
Barbara Kruger, and many other appropriation artists have done in the past
few decades demonstrates how such awareness allows contemporary appro-
priation art to stay self-reflexive in its exploration of the nature of art. At the
same time, appropriation art is often employed to call into question the logic
of copyright, as the art form embodies the endless chain of creativity that the
copyright regime tries to limit.

However, appropriation is also prone to being commodified. It is widely
recognized that during the past twenty or thirty years, collage and appropria-
tion works have been further appropriated by popular culture and have now
become mainstream. This is clearly seen in music: while new mixing tech-
nologies and possibilities are integral to the development of new analog and
digital formats, they are also utilized in commercial music to commodify the
mixing practices and selected musical repertoires.” Appropriation has also
lost its edge in the fine arts. As the art critic John C. Welchman summarizes,
“By the 1990s, singular, or programmatic appropriation, focusing on the rela-
tively unassisted citation of an individual image or object, was largely a thing
of the past, and the language of postmodern appropriation, complete with
a core of critical assumptions, had passed into something like general cur-
rency.”® Acknowledging this general tendency, Douglas Crimp is skeptical
of any political effect that appropriation arts might claim: “Appropriation,
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pastiche, quotation —these methods extend to virtually every aspect of our
culture, from the most cynically calculated products of the fashion and enter-
tainment industries to the most committed critical activities of artists. . . .
If all aspects of the culture use this new operation, then the operation itself
cannot indicate a specific reflection upon the culture.”® Crimp’s assertion is
valid, and he points out a major dilemma in the discourse of appropriation:
originally a critical response to the dominant hegemony, appropriation has
now become the status quo. So widely employed in the arts and other cultural
domains, the mechanism of appropriation has lost all its original political
power, and commodification is a key factor behind this.

More to my interests here is not popular culture’s ability to appropriate
alternative cultures, but the concept of the author. It is very difficult to argue
whether rap music, for example, is appropriation art or a form of fashion,
not only because the musical form has been commodified, but also because
rap is essentially a collective culture which embraces an open community of
authors, allowing followers to participate in the creation of songs to easily
make rap into a trend. A trend is not authored by a single artist, so it is not
copyrightable, as indicated in the second copyright criterion. This leads to
the interesting remark made by the experimental musical group Negativland:
“Observing this now generally culture-wide acceptance of collage’s appro-
priation methodologies, one would think that sympathetic laws of allowance
would also emerge to encourage the practice and assure that it is able to pro-
ceed legally. But that has not yet happened.”*® Why? Because authorship is
still essential in the creative economy, and without the author function trans-
action becomes impossible. The contemporary creative economy tackles this
copyright dilemma by resorting to other IPR means, specifically the trade-
mark, so that it is the brand name that extracts objects from the chain of ap-
propriation into a self-contained form to be owned by a specific entity. When
appropriation is appropriated by commodification, the stabilization force of
the brand must be in place, as discussed in the previous chapter. Today’s
fashion industry relies on trademark alone instead of copyright to protect
its styles." The contradictory capitalist impulses of deterritorialization and
reterritorialization can be accommodated by different components of 1PR:
copyright privileges the unified author function, and trademark privileges the
unified brand function, so that the ownership of industrial products lacking
identifiable authors can be conjured up through registered brand names.

In other words, style or fashion becomes a commodity only after its inher-
ent transformative tendency is consolidated by trademark, and commodity
society mitigates the pluralizing effects of appropriation by resorting to the
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pseudo-unifying effect of the brand name. Understood in this way, there is
an even more urgent demand for appropriation art to resist these unifying
effects. There might be different ways to resist the enclosure of the ownership-
driven author function; I suggest a reexamination of the relationship between
the author and its copyright counterpart, the technology involved, because
the two are mutually conditioning. Copyright requires technological inter-
vention to fix the intangible material into a tangible form, but technology can
also achieve the reverse, releasing textuality to its proliferation, thereby also
liberating the author function.

Authorship and Technology

Let us take a look at two key mass reproduction technologies: printing and
photography. Modern printing technology, which is the foundation of print
capitalism, can be utilized to fix creativity, but it can also unleash creative
energy. As mentioned in chapter 3, the rise of both copyright and piracy in
early modern Europe was a response to the advent of mass printing. Although
printing technologies turn intangible ideas into tangible materials for mass
consumption, the same technologies also release the diffusing effects of textu-
ality, so that people other than the author can easily appropriate these ideas.
The rise of copyright is situated in this paradox: printing technology both
realizes and diffuses the concept of authorship. The copyright system confers
upon the author the right to own his or her work, but this right is based on the
recognition that writing is always a systematic practice of transgression, chal-
lenging any unified notion of the author. Paradoxically, as Foucault points
out, the transgressive effects of writing are publicly recognized only through
the legal establishment of copyright.'” When new printing technology gave
rise to copyright, it also realized the transgressive force of textuality.

The other pertinent technology for the mass reproduction of represen-
tation is photography. As Bernard Edelman explains, photographic repre-
sentation allows us to transgress the boundary between public and private,
appropriating something originally public as one’s own.”® Although the ob-
jects photographed, such as a street or a seashore, might belong to the public
sphere, one can hold copyright to photographs of these objects because they
meet the copyright criteria: they are authored by the photographer, and they
are rendered into tangible form as photographs. In photography the authorial
labor and the technological intervention take place at the same time, with the
click of the shutter. It is the authorial click that defines the intangible essence
of the intellectual property, and it is the technological click that fixes it in its
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tangible form. However, in addition to fixing authorial creativity in a tan-
gible form, photographic technology also diffuses the authorial function by
democratizing creativity. The easy operation of the camera allows everyone to
be a photographer (or lately, video artist), so that the fine line between pro-
fessional and amateur can easily be crossed, and whether photography is art
is a debate as old as the form itself.

As the development of appropriation art attests, there is often an interest-
ing connection between appropriation and new technology: appropriation
is most aesthetically and politically powerful when a new technology is uti-
lized to create a new art form. For example, the concept of appropriation art
is intertwined with the systematic use of photography in conceptual art.* The
attempts of such pop artists as Andy Warhol and Roy Lichtenstein, who cre-
atively utilized existing technologies like photography and silkscreen printing
as reference to and commentary on lifestyles and consumerism in the 1960s,
initiated the first wave of contemporary appropriation art. While it took time
for photography to rise to the level of fine art, video art flourished when video
technology was first widely used in the 1970s, and video art is often related to
acts of appropriation, as shown in the video works of Nam June Paik."” Video
art has been highly self-conscious of its appropriative power largely because
of its awareness of itself as a technological form. Thus the video screen is al-
most always used as a frame of quotation, whose meanings within the piece
are mostly defined through technological mediation. With the advent of digi-
tal technologies, which allow all forms of cultural representation, from still
images to architecture and music, to be digitized, and therefore altered, “cor-
rected,” and recycled, appropriation artists are given new energy in terms
of both theme and technique.'® Based on the new appropriation capabilities
provided by the digital cinema, Laura Mulvey advances a revision of her pre-
vious film theory, in which she argued that the cinematic avant-garde was in-
formed by the binary thinking between the commercial or fictitious and the
avant-garde or realist.” Mulvey now believes that digital technologies, as a
new form of appropriation, allow new negotiations between commercial and
alternative arts by manipulating found footage, thus helping us visualize the
construction of time and history."® Digital art can be politically potent pre-
cisely because of its highly appropriative capability, which can recontextualize
the meanings of mainstream images.

This very sketchy account of the recent history of appropriation art is not
meant to essentialize the art form, but it echoes Walter Benjamin’s asser-
tion that “technical progress is for the author as producer the foundation of
his political program.” In “The Author as Producer,” Benjamin does not use
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“technical progress” to refer specifically to the mechanical technologies he
discusses in “The Work of Art in the Age of Mechanical Reproduction,” but he
understands technology more broadly. He advocates that writers and artists
adopt new techniques and technologies that “fetter the production of intellec-
tuals.” He believes that by intervening in the process of literary and art pro-
duction “technologically,” the author avoids taking his privileged author role
for granted, and an active self-reflection in the production process necessarily
betrays his privileged “class of origin.” It is in this sense of self-reflection that
Benjamin argues an inherent link between an author’s political commitment
and the “quality” of his works."”

To Benjamin, politics does not corrupt art; on the contrary, the more the
author is politically committed to proletarian class struggles, the higher the
quality of his work. He believes literary and artistic productions could lose
their political edge by yielding to the artist’s comfortable status quo, and a
commitment to technology could save the author from falling into the trap
of fascism. This agitation of class struggle, which might seem irrelevant to
present social conditions, in fact harks back to the copyright criteria that
reify the author, and Benjamin’s critical vigilance against the dominant social
structure remains largely applicable today. Both the fascist regime and the
current copyright regime demonstrate how easily the author function can
succumb to commodification. As Benjamin suggests, developing a technical
awareness can fetter the production of bourgeois intellectuals, so an alter-
native approach to copyright control could be established by formulating a
different author-technology relationship. Keeping art open to the unfolding
of technology, I believe, entails important implications for our resistance not
only to the fascism of Benjamin’s time but also to the creative economy of our
time.

Venice’s Rent Collection Courtyard and Made in Hong Kong

I will return to Benjamin’s argument later. Here I would like to introduce
two recent Chinese artworks to demonstrate how art, author, and technology
intersect in appropriation arts. Both works reveal a web of social and cul-
tural intertextuality, making them good examples to show how creativity can
be connected to a liberating understanding of technology. They were chosen
also because of their divergences from each other: both provoke copyright de-
bates, yet they also show different approaches to conceiving of art ownership,
and a comparison of the two demonstrates the intricate dynamics between
the artist function and the technology of art.
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15. Cai Guo-qiang, Venice’s Rent Collection Courtyard. Installation view at the forty-
eighth Venice Biennale, 1999. Photo by Elio Montanari. Courtesy of Cai Studio.

In the Venice Biennale 0f 1999, a contemporary Chinese art installation en-
titled Venice’s Rent Collection Courtyard (Weinisi shouzuyuan BJe i B;
figure 15), curated and authored by the veteran Chinese artist Cai Guo-qiang
(%%18]72), was said to plagiarize a Chinese Socialist Realist work entitled Rent
Collection Courtyard (Shouzuyuan WPz, 1965), collectively authored by folk
artists as well as teachers and students of the Sichuan Fine Arts Institute.?® It
was Cai’s intention to appropriate the highly influential and ideological Chi-
nese work of class struggle for the Biennale, but he was not particularly con-
cerned about challenging copyright as such. Instead he wanted to pay tribute
to and reflect on the original Rent Collection Courtyard, and so he also invited
one of the sculptors of the original work— Long Xuli (545#), who was a stu-
dent at the Sichuan Fine Arts Institute at the time and one of the nineteen art-
ists from the Institute involved in the original work —to install the art on site
(figure 16). According to Cai, he himself was most interested in exploring the
relationships between art and history and between propaganda and viewer
engagement.” However, when Venice’s Rent Collection Courtyard earned the
coveted Leone d’Oro award, the director of the Sichuan Fine Arts Institute,



16. Venice’s Rent Collection Courtyard, 108 life-sized sculptures created on site by
Long Xuli and nine guest artisan sculptors. Installation view at the forty-eighth
Venice Biennale, 1999. Photo by Elio Montanari. Courtesy of Cai Studio.
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Luo Zhongli (#'37.), accused Cai of plagiarizing the original Rent Collection
Courtyard, and reportedly Long Xuli was also angry at Cai’s refusal to share
his cash award with the craftsmen putting up the new sculptures in Venice.*>
Cai is accused of having failed to seek permission from the Institute and all
those artists involved in the original work before engaging in the new work,
and the Institute threatened to bring the case to court.”®

The original Rent Collection Courtyard comprised 114 (later increased to
119) life-size figures, and the whole work spread across a ninety-six-meter-
long space. There were six parts to